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 MESSAGE FROM THE PATRON

It gives me great delight to present Volume VI Issue I of the NLIU 
Law Review to our readers. This Issue offers profound and 
refreshing perspectives on areas of law that are still nascent, 
raising questions that the Indian judiciary will inevitably be 
confronted with in the near future. I sincerely hope that the readers 
would find this Issue informative and thought-provoking.

The NLIU Law Review is the flagship publication of the National 
Law Institute University, Bhopal. It is an endeavor to facilitate 
intellectual discourse among law students and provide a platform 
for them to contribute to the existing legal literature through well-
researched articles, case analysis and book reviews. All 
submissions are subjected to a detailed review process, wherein 
they are evaluated on grounds of originality and the strength of the 
content. The submissions that are received are evaluated by 
various Boards of the Law Review that assess the manuscript on 
the quality of content and eliminate plagiarized submissions. 
These contributions are then evaluated by the Peer Review 
Mechanism that operates under the guidance of the advisory 
board of legal luminaries.

The NLIU Law Review is the flagship publication of National 
Law Institute University, Bhopal and provides a platform that 
promotes innovation, originality and ingenuity through legal 
research in keeping with our avowed objectives. The Journal 
accepts submissions from students, lawyers, academicians and 
scholars in the form of well-researched and insightful articles, 
book reviews and case comments. These submissions go through 
a rigorous and intensive selection process wherein they are 
evaluated on grounds of technical accuracy and argumentation 
skills. 

I would like to thank the Patron-in-Chief of the Law Review, 
Hon'ble Shri Justice Hemant Gupta, High Court of Madhya 
Pradesh for his valuable guidance in this endeavor. I extend my 
congratulations to Prof. Ghayur Alam for assisting with the 
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production of the journal and guiding the student editors with his 
erudite inputs.  I congratulate the Editorial Team for bringing out 
this Issue which is contemporary in its context and insight and 
wish them all the success for the upcoming issues. We look 
forward to your valuable comments and feedback.

Prof. (Dr.) S.S. Singh
Director

National Law Institute University
 Bhopal



adhesion and unequal bargaining power to buttress his 
argument.

“T. Rajkumar v. Union of India: A Case Analysis” is a recent 
judgement by the Madras High Court which upholds Section 
94A of the Income Tax Act, 1961. The authors have 
developed a critique of the judgment from the constitutional, 
international law and jurisprudential perspectives. 

Readers will find two legislative comments in this Issue. The 
first is a piece titled “The Assisted Reproductive Technology 
(Regulation) Bill, 2014 – Birth of a New Era for Surrogacy 
Regulations?” This article throws light on the economic 
implications of the ban on commercial surrogacy and 
compares India's regulation of surrogacy with the best 
international practices. The second piece titled “A Critical 
Analysis of the Gujarat Local Authorities Laws 
(Amendment) Act, 2009 – W.R.T Compulsory Voting,” 
provides an analysis of the local electoral legislation in light 
of the constitutional safeguards and model laws in force in 
other jurisdictions. The author concludes that the Act is 
unreasonable in the constitutional law sense. 

It would be amiss not to commend the student body of the 
Journal for demonstrating remarkable dedication and 
integrity in evaluating and screening the papers. This Issue is 
the outcome of their proactive involvement at every stage of 
the endeavour.

I extend my humblest gratitude to the Patron-in-Chief of the 
Journal and the Chief Justice of the Madhya Pradesh High 
Court, Hon'ble Justice Shri Hemant Gupta, for his 
invaluable support and encouragement. We are thankful to 
our Patron, Prof. (Dr.) S.S. Singh, the Director of National 
Law Institute University, Bhopal, for his guidance and 
support. 
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MESSAGE FROM THE FACULTY ADVISOR

This Issue aims to create meaningful discourse on questions 
of national and international law that remain relatively 
undiscussed. An attempt has been made to bring forth 
original thought and novel ideas pertaining to law, society, 
culture and polity. I sincerely hope that the articles and case 
comments included in this Issue will prove useful to the 
readers. 

In “On Robot Crimes and Punishment,” the author proposes 
three alternative models to attribute criminal liability to 
artificial entities. The suggested models seem to be practical 
and can be recognized by Indian law. The article “Insider 
Trading Regulations, 2015 - Doomed to Failure?” provides 
an insight into the provisions of SEBI (Prohibition of Insider 
Trading Regulations) 2015, in the light of the judgements of 
the Securities Appellate Tribunal.  

The article, “From PASPA to IPL: Appraising the Changing 
Paradigm of Sports' Gambling,” deals with the debate on 
legalisation of gambling in light of the controversy-ridden 
Indian Premier League. Taking a leaf out of the book of the 
American policy on gambling, the author makes a proposal 
for formulation of an effective gambling policy for India. 

In “Fortifying the National Green Tribunal,” the author has 
discussed the functioning of the Tribunal, highlighting its 
achievements and identifying the problems in its working. 
This article makes certain suggestions to improve the 
working of the Tribunal. In the article, “The Enforceability 
of Electronic Click Wrap and Browse Wrap Agreements,” 
the author argues for a mandatory prior notice for electronic 
contracts in order to make them enforceable. The author 
draws an analogy from the principles of contracts of 
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Our sincere thanks to all the authors who have submitted 
their work in the form of article or comment for inclusion 
in this Issue. No scholarly enterprise can succeed without 
the producers of new ideas. 

The ideas reported in this Issue require continuous, 
ruthless and sustained scrutiny from others. We refine and 
produce new ideas only by questioning the existing ideas. 
Therefore, we invite comments and criticisms on the 
articles and comments included in this Issue. The 
comments and criticism received will be included in the 
next Issue of this Journal. We are equally open to any 
suggestion which may help improvise the quality of this 
Journal.

Prof. (Dr.) Ghayur Alam
Professor in Business Laws & Intellectual Property

(Ministry of HRD Chair on IPR)
National Law Institute University, Bhopal

 This issue of the NLIU Law Review attempts to provide novel 
insight into the impact of various contemporary judgments, 
statutes and controversies on jurisprudence, society, polity and 
culture. An attempt has been made to put forth ideas pertaining to 
those fields in national and international law that remain relatively 
less discussed and provide practical solutions to the challenges 
faced in these areas.

 On criminal law, readers will find a discussion on the crimes 
committed by artificially intelligent entities which is a challenge 
faced by legal systems worldwide. The author proposes three 
models of liability to punish such entities while making 
suggestions regarding the revisions necessary in the Indian 
criminal law to accommodate these anomalies. In another article, 
the authors have dealt with the Indian law on insider trading and 
analysed the provisions of SEBI (Prohibition of Insider Trading 
Regulations) 2015 using settled principles of statutory 
interpretation as well as pronouncements by the Securities 
Appellate Tribunal. In particular M/S Chandrakala v. the 
Adjudicating Officer, SEBI (2012) has been used to shed light on 
the hurdles that still remain to be overcome in the law.

 This issue also hosts a legislative comment on the Draft 
Assisted Reproductive Technology (Regulation) Bill, 2014. The 
authors have analysed the Bill and highlighted its shortcomings, 
while making pertinent suggestions to remedy them. Another 
piece provides insight into the age-old debate on the legalisation of 
gambling, by linking it to the controversy –ridden Indian Premier 
League. The authors have made a comparison to the American law 
on gambling in sports, as well as the various reasons why sports 
gambling has seen a consistent increased, has been made, with an 
attempt to make suggestions for a rational Indian gambling policy.

 Also in this issue is a case comment on T. Rajkumar v. Union of 

EDITORIAL NOTE
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ON ROBOT CRIMES AND PUNISHMENTS

*Priyam Jhudele 

“With artificial intelligence we are summoning the demon. It is the 
biggest existential threat to humans” 

– Elon Musk 

‘‘The development of full artificial intelligence could spell the end of the 
human race.’’

– Stephen Hawking

Abstract

Humans have taken giant strides in the field of robotics in 
recent years. From self-driving cars to interactive software 
like Siri, terrific progress has been made. However, as we 
move forward towards smarter machines, machines that 
can think and react, we need to be wary of the threat they 
pose to mankind. This is the reason why renowned experts 
like Stephen Hawking and Elon Musk have expressed their 
concern over the increasing use of artificial intelligence. 
Moreover, the cases of robots committing crimes are on the 
rise, whether those crimes are committed directly or 
indirectly. We cannot impose liability for a crime committed 
by an intelligent thinking machine on a human merely 
because he programmed it.  We need to devise a system of 
liability for punishing the intelligent machines which can 
think on their own. Thus, this paper proposes three models 
of liability under which artificially intelligent entities can 
be punished. It also proposes tests which can be used for 
determining their intelligence and the appropriate 
punishments which can be given to such entities. It also 
suggests changes which can be brought about in the Indian 
law to bring such entities under the purview of law.

* Student at National Law Institute University,Bhopal.

India, a case in which the Madras High Court, by upholding Section 
94A of the Income Tax Act, 1961, reaffirmed that the Government of 
India may notify a country as a “notified jurisdictional area” in the 
absence of a provision for information exchange with any country or 
territory. The authors have summarised the judgement by dividing it 
into three parts – the constitutional aspect, the international law 
aspect, and the jurisprudential aspect – and have criticised it on such 
grounds as precedent, tax implications, international law 
jurisprudence, etc. On the issue of environmental law, this issue 
boasts of an article on the National Green Tribunal – the scenario 
prior to its establishment, the circumstances leading to its 
establishment, the various benefits reaped by society owing to it, and 
the problems that remain unaddressed. The author has suggested 
many improvements to make the Tribunal work more efficiently. 

 Readers will also find an article discussing the enforceability 
of 'click wrap' agreements in light of bargaining power inequality 
and contracts of adhesion. The author argues that only in the 
presence of adequate notice of the terms can electronic contracts 
become enforceable. With respect to constitutional law, this issue 
hosts an analysis of the controversial Gujarat Local Authorities 
Laws (Amendment) Act, 2009 which made voting compulsory for 
all registered voters in the local body election in the state. Upon a 
thorough evaluation of the constitutionality of election regimes 
across the world, the author argues that the Act is unreasonable and 
sets a dangerous precedent. The author has also analysed the 
Supreme Court judgment conferring the 'None of the Above' 
option on voters, while making suggestions on how best to 
increase voter turnouts through democratic modalities.

 The Law Review Team is hopeful that readers will find these 
contributions useful, and that the various ideas presented in this 
issue will prove helpful for society, law and culture. We welcome 
any and all suggestions from the readers.

Editorial Board
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involved a Dutch man whose Twitter bot tweeted a death threat to another 
bot. It tweeted “I seriously want to kill people at a fashion event”. This 

5
led the police to question the man.  Moreover, in the United States alone, 

6
one person is killed by an industrial robot every year.

 Society devised criminal law in order to curb crimes by putting 
people in fear of punishment. It was the most effective tool for social 
control. But what about entities that are indifferent to the existing legal 
system. Even the punishments we have devised for curbing crimes may 
fail. For example: will a robot feel the isolation that a human feels when 
incarcerated? Definitely not. Though we have developed effective 
thinking machines, the fact remains that they are not human and therefore 
punishments have to be devised such that they suit them. Gabriel 
Hallevy, a professor of criminal law and a frequently cited author in the 
Israeli Supreme Court, has tried to put forth a system of punishment on 
the same line as that of punishing corporate entities. His argument is 
based on the premise that, like robots, corporate entities were feared 
earlier- who was to be held accountable in case they committed any 
wrong and how were they to be punished? He thus believes that it should 
be robots that should be punished for their autonomous acts and not their 

7
programmers or designers.

 No discussion on the liability of robots goes without discussing 
Isaac Asimov's three laws of robotics which he introduced in his book I, 

8
Robot.  The laws read as:

1. First Law: A robot may not injure a human being or, 
through inaction, allow a human being to come to harm.

2. Second Law: A robot must obey orders given it by human 
beings, except when such orders conflict with the First Law.

3. Third Law: A robot must protect its own existence as long 

5 M. Singleton, Man questioned by police after his Twitter bot makes death threats. 
THE VERGE (Feb. 12, 2015), http://www.theverge.com/2015/2/12/8025475/twitter-
bot-police-death-threats [Accessed 10 Apr. 2016].

6 Accident Search Results Page. OSHA. GGOV, https://www.osha.gov/pls/imis/ 
AccidentSearch.search?acc_keyword= %22Robot%22&keyword_list=on 
[Accessed 10 Apr. 2016].

7 Gabriel Hallevy, Criminal Liability of Artificial Intelligence Entities—From Science 
Fiction to Legal Social Control, 4 THE. AKRON INTELL. PROP. J. 171 (2010).

8 ISSAC ASIMOV, I, ROBOT (Spectra 1950) 2004.
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Keywords: Artificial Intelligence (AI), Robots, Turing 
Test, Sentience, Accomplice liability     

I. Introduction

 Humans have always been fascinated with creating things and they 
have always wanted to replicate their creation. Each of man's creations 
has been used in ways that can benefit or harm our species. So is the 
creation of robots. Robots that are not just machines but actual thinking 
entities. Machines that have artificial intelligence. This is the same 
artificial intelligence that we have witnessed in movies like Her or The 
Matrix. Watching the things that Artificial Intelligence (“AI”) can do 
seems exciting in movies, but are we completely safe from these thinking 
machines? The worry expressed by SpaceX founder Elon Musk and 
renowned scientist Stephen Hawking must not be taken lightly.

 What is more worrying is that incidents are actually taking place 
where AI entities are committing crimes, and in most cases, even getting 
acquitted because they are not subject to law. Recently, a Volkswagen 

1employee was crushed to death by a robot working in the same factory.  
Now, interesting as it may sound, the persons who may face liability for 
the death may be the plant owner, the robot designer- hardware or 
software designer or the robot itself. A similar incident occurred in India 
where a robotic arm of a machine pierced a man who was adjusting the 

2
sheets on the machine.  Another surprising incident happened in 
Switzerland. A Swiss art group created a bot that performed automated 

3shopping by purchasing several random items on the darknet.  What is 
notable, however, is the list of items that the bot purchased, which 
included pills of the drug 'ecstasy' and a Hungarian passport. The Swiss 

4
authorities arrested it, only to release it later.  Yet another incident 

1 E. Dockterman, Robot Kills Man at Volkswagen Plant, TIME (July 1, 2015), 
http://time.com/3944181/robot-kills-man-volkswagen-plant [Accessed 8 Mar. 
2016].

2 R.J. Singh & S. Yadav, Terminator redux? Robot Kills a Man at Haryana's 
Manesar Factory, THE TIMES OF INDIA, (Aug. 13, 2016), http://timesofindia. 
indiatimes.com/india/Terminator-redux-Robot-kills-a-man-at-Haryanas-
Manesar-factory/articleshow/48460738.cms [Accessed 8 Mar. 2016].

3 A darknet is a private network with a restricted access which is not discoverable by 
usual means such as search engines.

4 A. Toor, Who's Responsible When a Bot Buys Your Drugs? THE VERGE (Jan 15, 
2015), http://www.theverge.com/2015/1/15/7551031/automated-bot-buys-
ecstasy-darknet-art-exhibit [Accessed 3 Apr. 2016].

On Robot Crimes and Punishments
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 The question of how to control these intelligent machines still 
remains. Should we subject them to criminal law like we do for humans? 
If yes, then how do we effectively devise an inclusive code punishing 
such entities? Also, how do we plan to separate the actually intelligent 
entities from the rest? Further, even if we come to the conclusion that 
these AI entities are responsible for their acts, how do we punish them 
and will the traditional punishments be effective against them? 
Moreover, how do we plan to incorporate AI liability under the Indian 
Penal Code?

 For this purpose, this paper proposes three approaches to AI 
liability. The three approach model was first proposed by Gabriel 

13
Hallevy in his work “I, Robot – I, Criminal”.  This is the most favourable 
model for AI liability as it is inclusive of all possible ways in which we 
can hold AI entities liable. Moreover, the three approaches to AI liability 
should not be seen separately as all three approaches are essential for 
imposing liability on AI entities. The three approaches have been 
discussed in detail in Part II of this paper. Further, the tests to separate the 
intelligent machines from the non-intelligent machines have been 
mentioned in Part III of the paper. Part IV discusses various punishment 
adjustments that can be reached in order to punish such entities. The 
scenario under the Indian legal system is discussed under Part V of this 
paper. 

II. Approaches to AI Liability

 The primary focus of criminal law is on attributing liability to a 
person and punishing him for his acts. It has the dual requirement of 

14actus reus and mens rea.  It is easy to establish actus reus, which is 
expressed in the form of acts and omissions. Mens rea, however, has 
various elements, such as knowledge, intention, and motive. A person 
can be subjected to punishment under criminal law only when the two 
elements exist together. Thus, there can be actus reus on part of a 
person but if there is no mens rea, he cannot be punished. Although, 
there are exceptions in the form of strict liability and rash or negligent 
acts.

13 G. Hallevy, “I, Robot – I, Criminal”—When Science Fiction Becomes Reality: 
Legal Liability of AI Robots committing Criminal Offenses, 22 SYRACAUSE SCI. & 
TECH. L. REP. 1, 9 (2010).

14 stRATANLAL & DHIRAJLAL'S THE INDIAN PENAL CODE 3 (31  ed. 2007).
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as such protection does not conflict with the First or 
Second Law.

 A zeroeth law was later introduced in his book Foundation and 
Earth which read as:

0. A robot may not injure humanity, or, by inaction, allow 
9

humanity to come to harm.

 These laws are not codified laws but merely guidelines on robot 
ethics and are a work of fiction. What these laws do well is that they 

10prohibit robots albeit theoretically from harming human beings.  
However, these laws gained tremendous popularity and have been used 

11
in a lot of robots since their inception.

 It is also imperative here to discuss the laws given by robotics 
physicist Mark Tilden, a pioneer in the field of robotics. His laws go as 
follows:

1. A robot must protect its existence at all costs.

2. A robot must obtain and maintain access to its own power 
source.

3. A robot must continually search for better power sources.

 If we go strictly by the word, Tilden's laws give a clear indication of 
what the robot species of the future could turn out to be. The first law 
indicates that a robot must protect its existence at “all costs” which 
means that a robot should protect its existence regardless of the damage it 
could cause to other living species or objects nearby. This is exactly what 
was exhibited in 1981 when a robot mistakenly identified an employee of 
a motorcycle factory as a threat to its mission and killed it with its 
powerful hydraulic arm and then resumed its duties with nobody to 

12
interfere in its mission.

9 ISSAC ASIMOV, FOUNDATION AND EARTH (Doubleday 1986) 2004.
10 Sam Lehman-Wilzig, Frankenstein Unbound: Towards A Legal Definition of 

Artificial Intelligence, 13(6) FUTURES 442, 457 (1981).
11 R. Murphy & D.D. Woods, Beyond Asimov: The Three Laws of Responsible 

Robotics, 24(4) INTELLIGENT SYSTEMS 14, 20 (2009).
12 Y.H. Weng, C.H. Chen & C.T. Sun, Toward The Human–Robot Co-Existence 

Society: On Safety Intelligence For Next Generation Robots, 1(4) INT'L J. OF 
SOCIAL ROBOTICS 267, 282 (2009).

On Robot Crimes and Punishments
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act. Here, the only thing important is that the relationship between the 
two forms is that of agent-principal. Even persons who are not sui juris 
can be agents. Furthermore, the law of agency require any formal 

17
acceptance of duty on behalf of the agent.  The rulings have even used 

18
'automation' and 'human machine' to describe agents.  Meechem notes, 

19anyone can be an agent who can perform the functions involved.  Even 
in common law a master is held liable if the act done by the servant was 
done to further the master's interest.

 The Engineering and Physical Sciences Research Council (EPSRC) 
and Arts and Humanities Research Council (AHRC) published a set of 
principles which are to act as guidelines for all developers and users of 
robots. It would not be wrong to say that their principles are more or less 
inclined towards this approach of imposing minimum liability on the 
robot. One of these principles makes it clear that robots should be treated 

20as products.  Being products, they must be subject to certain standards 
and safety measures. Thus, any hazard which is caused after that should 
be covered by the principle of caveat emptor, as people are well aware 
that a software may malfunction if hacked into. Another principle goes 
on to say that it is humans, not robots that are responsible for breaches of 
law. The breach of any law by a robot is the moral and legal responsibility 
of humans and not robots. It states, robots are just tools, designed to 
achieve goals and desires that humans specify. Users and owners have 

21responsibilities as well as designers and manufacturers.  Absolving 
robots of all liabilities, the last of these principles go on to state that it 
should be made mandatory to register all robots and their manufacturers, 
user names and the liability on these humans rather than robots. From 
this approach, joint liability can be imposed on the user and the 
manufacturer where required.

 However, there are several problems to such an approach. First, the 
peculiarity of such entities. Modern AI entities are not brought into 
existence by a single team. There are separate software and hardware 

17 W.A. SEAVEY, HANDBOOK OF THE LAW OF AGENCY 32 (West Publishing 
Company, 1964).

18 Id.
19 F.R. MEECHEM, OUTLINES OF LAW OF AGENCY  8 (Callaghan, 1903).
20 Principles of Robotics, EPSRC. AC. UK, https://www.epsrc.ac.uk/research/ourportfolio/ 

themes/engineering/activities/principlesofrobotics/[Accessed 3 Apr. 2016].
21 Id.
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 In case of artificially intelligent entities, actus reus can be 
established in the same manner as for humans. However, the difficulty 
lies in assigning intention to these entities. The question has been getting 
difficult with the advancement of modern science and the development 
in thinking capabilities of these entities. Can an entity which can defeat 
Garry Kasparov in a game of chess not think of committing a crime? 

 To answer the same, this paper has adopted three approaches to 
liability of AI entities, 

 · Product Liability 

 · Consequence of an act

 · Direct Liability

 The classification would be as follows:

A. Product Liability

 The first approach treats robot entities as merely products and thus 
encourages imposing liability on the manufacturers of such entities as is 
the case of all products currently in the market. This may fit well into the 
existing legal system. The liability of an act which the entity commits 
may be compared to that of a malfunctioning product with the onus on 
the manufacturer. Also, the other agents involved in importing, exporting 
and transporting such entities may be held accountable as and when 
necessary. Science-fiction writer Cory Doctorow supports this view and 
writes “For the life of me, I can't think of a law for robots that wouldn't 

15
apply to computers and vice versa.”  For law professor Neil Richards 
and Robotics professor Bill Smart, “robots are, and for many years, will 
remain tools. They are sophisticated tools that use complex software, and 

16no different in essence to a hammer.”

 Part of this approach also considers them as agents of the masters. 
While considering this concept, the common agent-principle 
relationship may be put to use. So, under this approach, it will be 
immaterial whether or not the agent is legally competent to commit the 

15 C. Doctorow, Why It Is Not Possible To Regulate Robots, THE GUARDIAN (April 2, 
2014), https://www.theguardian.com/technology/blog/2014/apr/02/why-it-is-
not-possible-to-regulate-robots [Accessed 10 Apr. 2016].

16 Id.
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 The situations explained above are not covered by the first approach 
simply because the first approach assumes intention on part of the 
programmers and the users of the bot whereas in the instant case, there is 
no prior intention on part of the programmer or the user to use the bot to 
commit the crime.

 The natural-probable consequence doctrine was used to punish 
accomplice liability where the person who aids or facilitates the act of 

23
crime is as guilty as the person actually committing it.  The user of the AI 
entity can be punished for his negligence, even when the specific offense 

24
committed requires a different state of mind.  The American Law 
Institute's Model Penal Code also accrues knowledge where there is high 
probability of the offence being committed unless there is a clear 

25conviction of the absence of any mishap.  Thus, reasonable 
programmers should be wary of the acts that the bots they create can 

26commit. Hallevy  suggests that negligence in such cases can be 
attributed in two different conditions. One, where there is absence of any 
intent on part of the programmer to make the robot commit a crime and 
the crime is the outcome of a mere negligence while programming. Thus, 
in such cases, he argues that the programmer should be prosecuted under 
the law of negligence for the specific offence. While creating artificially 
intelligent entities, it should be prime concern of the programmer that a 
life-taking machine is not created. Next, he suggests, is when there is 
purposeful planning on part of the programmer to create an entity which 
commits a particular offence but the entity goes on to commit another 
offence. An example of this is the self-driving car knocking persons on 
the way discussed above. In such cases, the programmer shall be wholly 
accountable for the end result and knowledge presumed on his part.

 The liability of the AI entity in such situations can be very well 
27explained by Joshua Dressler's propositions on accomplice liability.  

Dressler, a distinguished professor at the Ohio State University, focuses 
on the resultant social harm from the accomplice's conduct and suggests 

23 Michael G. Heyman, The Natural and Probable Consequences Doctrine: A Case 
Study in Failed Law Reform, 15 BERKELEY J. CRIM. L. 388 (2010). 

24 THE AMERICAN LAW INSTITUTE, MODEL PENAL CODE 312 (1962, 1985); State v. 
Linscott, 520 A.2d 1067, 1070 (1987).

25 Id.
26 Supra note 7.
27 Joshua Dressler, Reassessing the Theoretical underpinnings of Accomplice 

Liability: New Solutions to an Old Problem, 37 HASTINGS L.J. (1985). 
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teams. So, first the malfunction has to be traced back to the true 
manufacturer. Another problem with such an approach is that it is not 
forward looking, it treats AI entities as products which means that they 
cannot act on their own which itself is a wrong assumption. Modern AI 
entities are capable of performing several complex tasks of their own 
including programming themselves. The principle of inherent risk 
creates a problem here. A manufacturer can only be held liable if he fails 
to attach a warning to an inherently dangerous product. In case of a 
versatile device such as an AI entity, it is almost impossible to attach a 
warning to every task it performs. 

B. The Natural-Probable Consequence

 Consider a case where a robot is asked to perform a particular task 
and it is working diligently towards it; say a self-driving car is asked to 
reach a particular destination within a specified time. To reach on time, 
the car not only hits two people on the way but also goes well beyond the 
speed limit.  

 Here, the AI entity in form of the car never intended to hit anybody 
or intentionally drive beyond the speed limit. It was merely acting 
according to the instruction given to it by the owner. But neither did the 
owner want the car to hit anyone, he simply wanted it to reach there on 
time. Who is liable in such a situation?

 What is common in these cases is that these robots were ordered to 
perform some specific tasks and they took extreme steps while 
performing the tasks conferred on them. Here, neither the robot intended 
to breach the law nor the owner who assigned it the task. Who is to be 
held responsible in such a scenario? 

 The Volkswagen case in which a machine grabbed a man and 
crushed him against a metal plate falls squarely under this category. 
The Swiss bot which ordered ecstasy pills would also fall under this. 
Interestingly, in the case of Swiss bot, the bot and the owner went scot-
free as they could not be held culpable under the existing legal 

22system.

22 J. Kasperkevic, Swiss Police Release Robot That Bought Ecstasy Online, THE 
GUARDIAN (April 22, 2015), http://www.theguardian.com/world/2015/apr/22/ 
swiss-police-release-robot-random-darknet-shopper-ecstasy-deep-web 
[Accessed 3 Apr. 2016].
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28 Id at 124.

29  PSA PILLAI'S CRIMINAL LAW 7 (Lexis Nexis, 2008).
30 Trust Me, I'm a Robot. THE ECONOMIST (June 8, 2006) http://www.economist.com/ 

node/7001829 [Accessed 3 Apr. 2016].
31  S. Raghubir Singh v. Commissioner of Income Tax, AIR 1958 Punj 250.
32 S. Byford, Google's DeepMind Defeats Legendary Go Player Lee Se-dol. THE 

VERGE (Sept. 3, 2016), http://www.theverge.com/2016/3/9/11184362/google-
alphago-go-deepmind-result [Accessed 5 Apr. 2016].

33 Dressler, Supra note 27.
34 th H.S. GOUR, THE PENAL LAW OF INDIA, 240 (11  ed. 1998).

situation. However, what is difficult is establishing mens rea on part of 
such entities. In the case of strictly liable offences, punishing them is 
even easier as there is no need to establish mens rea. 

 Mens Rea is essentially the mental part of a crime which an 
individual needs to possess to be convicted for the crime. The Latin 
phrase “actus non facit reum, nisi mens sit rea” which means that act in 
itself is not a crime unless done with a guilty mind explains the 
importance of establishing mens rea. There are several levels of mens rea 
identified by different jurisdictions. The primary among them being, 
intention, knowledge and negligence. 

 Intention is the conscious exercise of the mental faculties of a 
person to do an act, for the purpose of accomplishing or satisfying a 

29purpose.  All such provisions which require 'voluntarily', 'wilfully' and 
'deliberately' doing an act are fulfilled with the fulfilment of the 
requirement of knowledge. An AI entity has mental faculties available to 
it and can consciously exercise it, as we have seen in the case of the 1981 
killing by a Japanese robot which purposefully killed a man who was a 

30
'threat' to its mission. A definition more suitable to our cause has been 
laid done by the Indian judiciary in the case of S. Raghubir Singh v. 

31
Commissioner of Income Tax  wherein the court said that intention is the 
fixed direction of mind to a particular object, or determination to act in a 
particular manner. If we are to treat modern day thinking machines as 
subject to law, their cognitive capabilities are not any less than compared 
to thinking humans. An example of this is the recent case of Google's 

32Deep mind defeating professional Go player Lee Se-Dol.

 Knowledge is awareness on part of the person concerned, indicating 
33

his mind.  A person can be supposed to know when there is a direct 
34appeal to his senses.  AI entities are well equipped to receive 

information are capable of perceiving and deducing aspects of the world. 

10

three theories for accomplice liability which are appropriate in our case.

 First, Dressler suggested that accomplice liability might be based 
on one's substantial participation in the venture. If an accomplice spends 
substantial time on the criminal venture and his activity is significant in 
the completion of the criminal act, then the accomplice might be held 
liable. In our scenario, the robot entities, if they perform substantial part 
in the commission of the crime and are thus significant for the 
commission of the crime, they can be held accountable for accomplice 
liability. How much of what part of an act might constitute significant 
contribution is however, subject to the peculiarities of each case.  

28 Next, Dressler examined the "control or hegemony test".  Under 
this approach only those who exercise control over the act are to be held 
accountable, however this approach may allow the AI entity to go 
unscathed and complete liability shall fall on the owner or the 
programmer. An example of this could be when a programmer programs 
an AI entity to commit a bank robbery, the entity is not programmed to 
break the electronic locks yet it improvises and goes on to commit the 
robbery. In such situations, this test roots for a lesser punishment for the 
entity because the control was exercised only by the programmer or the 
human agent involved. However, the improvisation was substantial in 
the successful completion of the robbery. This approach is thus not 
preferable. 

 Finally, Dressler considers a causation test, where he divides 
accomplices into "causal accomplices" and "non-causal accomplices" 
the terms clearly explaining what he means by them. This approach is 
also not preferable. Thus, the first approach considering substantiality of 
the accomplice's participation in the offence is most preferred and should 
be used in order to determine AI liability under the second liability 
model.

C. Direct Liability

 In the case of direct liability, the AI entity is held directly liable. 
What makes punishing such entities difficult is that the dual requirement 
of mens rea and actus reus needs to be met. In case of AI entities, the actus 
reus or the physical part of the act can be easily established from the 
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not apply to AI entities. What is needed is an adjustment or introduction 
of new defences for this purpose. The AI entities can likewise be given a 
defence for any intrusion or corruption in their software. A virus attack on 
their system might have a corrupting effect and thus should be allowed as 
a defence. 

 Thus, AI entities should be made subject to punishments and 
liability imposed on them. It is imperative to note here, however, that the 
liability of the AI entity itself does not mean that the programmer or user 
goes scot-free. 

D. Interplay Between the Three Models of Liability

 The abovementioned models of liability are not mutually exclusive 
and are to be read together to form a scheme of liability where 
punishment can be doled out according to the level of participation in the 
commission of crime. Moreover, it should not be that in imposing 
liability upon AI entities, people start using it as a shield to commit 
crimes and then escape punishment, the whole burden falling upon the AI 
entity. The cases where each of these models can be used has already 
been discussed above. The self-driving car example is a perfect one for a 
situation where two models might come into the picture together. In that 
case, the user commands the car to reach a destination which is 
impossible unless the car drives at a very high pace. If the car knocks 
down a person in this process, the liability would be part because of the 
user who gave such an instruction which would be covered by the 
natural-probable consequence model discussed above. Now consider 
another situation where the AI itself acts as the programmer of another AI 
program instructed to commit an offence. In such a situation, the third 
liability model is applied in addition to the first model. Thus, the three 
models of liability create a system of liability in which there is no escape 
from punishment. 

 However, there is another fundamental question that may arise with 
regard to AI entities. In case of a person, there is a certain standard of 

40
reasonableness which is expected of each human being.  Otherwise in all 
cases, law does not pay regard to the different cognitive capabilities of 
each individual. Special considerations are made for the sections of 
society which are not at par with the standard reasonableness associated 

They have ability to deduce by using sensors such as cameras, 
35

microphones, tactile sensors, sonar and other sensors.  This concept is 
36

called in technological parlance as machine perception.  Modern 
machines can even simulate how the human mind works and synthesise 

37
its responses.  This is quite similar to what humans do, they receive data 
through their sensory organs, eyes, ears etc. and then process it to respond 

38accordingly.  Thus, for offences which require knowledge, AI entities 
can easily be convicted therein.

 If the elements of knowledge and intention can be fulfilled by AI 
entities, negligence can certainly be fulfilled as well. Negligence is the 
gross and culpable neglect or failure to exercise that reasonable and 
proper care and precaution to guard against any injury either to the public 

39generally or to an individual in particular.  AI entities which are 
programmed to perform tasks efficiently should not bypass the laws and 
do harm to others through their negligence. However, in the cases of 
negligence,  the liability would fall more on the programmer than the 
entity itself.

 Many scholars have argued that although it may be possible for the 
AI entity to replicate the human mind, but it is not possible for it to 
display emotions like humans do. However, this will not be relevant in 
punishing AI entities because there is no requirement of an emotion to 
punish a person. If both the mental and the physical elements are present, 
it is only appropriate to punish such entities. Although it may not have an 
effect on the offence part as the requirements of offences are fulfilled, it 
may certainly have an impact on defences. It would mean that there will 
not be any defence available to such entities. Nobody expects a machine 
which can defeat the best chess and 'Go' players in the world to commit 
mistakes. Thus, the traditional defences like intoxication and insanity do 

40 Regina v. Smith, 4 AER 289 (2000).

35 STUART J. RUSSELL, PETER NORVIG, J.F. CANNY, J.M. MALIK & D.D. EDWARDS, 
ndARTIFICIAL INTELLIGENCE: A MODERN APPROACH, (2  ed. 2003).

36 NILS J. NILSSON, ARTIFICIAL INTELLIGENCE: A NEW SYNTHESIS (Morgan 
Kaufmann Publishers, 1998).

37 ndPAMELA MCCORDUCK, MACHINES WHO THINK (2  ed. 2004).
38 Daniel C Dennett, Evolution, Error, and Intentionality, in THE FOUNDATIONS OF 

ARTIFICIAL INTELLIGENCE 190 (Derek Partridge & Yorick Wilks eds. 2006); B 
Chandrasekaran, What Kind of Information Processing is Intelligence? in THE 
FOUNDATIONS OF ARTIFICIAL INTELLIGENCE 14 (Derek Partridge & Yorick Wilks 
eds. 2006).

39 Empress of India v. Idu Beg, (1881) ILR 3 All 776.
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designing such entities, an intelligent entity is expected to 
exhibit and perform actions towards its task.

 (v) Creativity: The benchmark of distinction between intelligent 
and non-intelligent entities. Certain level of creativity is 
required in all intelligent entities. For example, when a robot is 
asked to enter through door 'A' and it is unable to do so, it should 
take door 'B'. 

42
 Most modern day machines possess all of the above attributes.  
However, the courts will still need to have a mechanism in case questions 
are raised over the intelligence of a machine.  Intelligence in humans is 
typically ascertained by conducting exams. In case of AI entities, the 
examination most used is the 'Turing Test'. The Turing test was 
developed by British scientist Alan Turing in order to judge a machine's 
ability to exhibit behaviour that was indistinguishable to that of humans. 

 Under this test, a machine and a human interact through a text based 
interface and an evaluator marks the participants' responses on the basis 
of how much they resemble reactions that a human would give. If the 
evaluator fails to distinguish the reactions given by a machine and a 

43human, the machine is said to have passed the test.

 This test however, has been subject to a lot of criticism.  It was not 
originally devised by Turing to test the intelligence of machines but to 
prove that thinking machines could indeed exist. Also, the judgement of 
the evaluator has also been put to question. Another problem with the test 
is that it puts on the same pedestal consciousness and the ability to 
simulate consciousness. Some human behaviour, it has been argued is 

44unintelligent.  Although the result of the test may not be very precise, it 
certainly is correct enough to tell us if, or not, a machine is intelligent. 
Many have also raised concerns over how the application of this test will 
be done by the court. The various scientific tests already conducted are 
the answer to this question. The court merely has to order for a test to be 
done, and it would be carried out by an expert team. John Searle criticized 
the Turing test theory by his Chinese box test. He compared the Turing 
test to a man locked in a room who has no knowledge of the Chinese 
language and is given instructions in the language. But when he is given a 

with a normal human being. The exemptions given to minors (doli 
incapax) and the insane are examples of it. Similarly, each AI entity is not 
designed in the same manner; some might have superior capabilities than 
others. Therefore, some exemption is to be given to machines that cannot 
form an intention for an offence. How do we determine the capability of a 
machine and how do we set a parameter? The next part of this paper shall 
analyse this question in detail.

III. Assessing AI Sentience: Separating The Truly 
Intelligent Machines 

 Although there is no doubt as to the prowess of modern day thinking 
machines, incriminating them is a different ball-game. The courts will 
have to determine whether it is worth punishing the AI entity and whether 
the entity fulfils the essential requirements of a crime. For this process of 
segregating actually intelligent machines from the non-intelligent ones, 
the courts will also have to employ a mechanism which serves this 
purpose much like when the courts take help of the bone marrow test 
while determining the age of the accused during a trial.   

 An intelligent entity is expected to possess certain attributes which 
41

are:

 (i) Communication: Communication is the most essential attribute 
while deciding the intelligence of an entity and therefore is the 
primary basis of the Turing test. The purpose is to look at the 
entity's spontaneous responses and determine how 
indistinguishable they are from human responses in similar 
situations.

 (ii) Mental knowledge: An intelligent entity is expected to be aware 
of what it is and what it does, known in common parlance as 
sentience.

 (iii) External knowledge: An intelligent entity must know and be 
aware of the external world and utilise that information while 
performing various tasks.

 (iv) Goal-driven behaviour: The most basic purpose behind 

41 Roger C. Schank, What is AI, Anyway?, in THE FOUNDATIONS OF ARTIFICIAL 
INTELLIGENCE 3 (Derek Partridge & Yorick Wilks eds. 2006). 
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rule book that consists translation of Chinese into symbols, he is able to 
understand the instructions. This convinces people outside the room that 
he understands Chinese, although the reality is quite different. John 
Searle thus puts forth the point that the machines act on the basis of 
algorithms and programmes which are manipulated on the basis of the 

45inputs.  The Artificial intelligence entity actually does not think or 
formulate intention but acts on the basis of programs that function on the 
given input. However, even this theory has been criticised stating that 
although the program acts as a guide for the AI entity, it does not provide 
the machine sentience. 

IV. Punishments

 Some scholars have expressed concerns over the nature of 
punishments for AI entities. The situation is further made difficult by 
the fact that modern day punishments are more inclined towards 
reformist forms rather than the retributive forms of punishment. The 
punishments given for crimes the world over majorly include capital 
punishment, incarceration and fines. In several countries there is also a 
prevalence of community service and probations. The question now 
arises whether the AI entities can be subjected to the same forms of 
punishment as humans are and to what extent will the effect of such 
punishment remain while punishing such entities. Similar questions 
arose when corporations were to be made liable and the answer to that 
was that similar punishments could be imposed on corporations as 
humans. For punishments which the corporations could not be subject 
to, changes were made, as required.

 There are a few things that should be considered while punishments 
are decided. These considerations are applied in a similar manner and are 

46comprised of three stages.  Each stage may be explained by a question, 
as described below:

 (1) What is the fundamental significance of the specific punishment 
for a human?

 (2) How does that punishment affect AI entities?

45 Peter Kugel, The Chinese Room is a Trick, COMPUTER SCIENCE DEPARTMENT 
BOSTON COLLEGE, CHESTNUT HILL, USA, http://www.cs.bc.edu/~kugel/ 
Publications/Searle%206.pdf [Accessed 14 February 2016].

46 Hallevy, supra note 7.
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 (3) What practical punishments may achieve the same significance 
when imposed on AI entities?

 Let us discuss these questions in context of various prevalent 
punishments:

 (1) Capital Punishment: Capital punishment is the most debated 
form of punishment all over the world. But the fact remains that 
it is one of the most effective deterrent in curbing crimes. For 
humans, it does one simple function, incapacitate the offender 
from committing the crime again. The same can be imposed on 
AI entities. Physical AI entities such as robots can be dismantled 
and their parts destroyed which could act as a deterrent, not for 
other robots but certainly for the programmers who make such 
devices. For software based AI as well, the deletion of the 
software can act as effective incapacitation of the AI to commit 
further crimes.

 (2) Imprisonment: Imprisonment is by far one of the most used 
forms of punishment. The main purpose behind imprisonment 
is that the offender gets time away from the society to prevent 
him from committing further crimes. Thus, for AI entities, 
although only physical ones, imprisonment can act as an 
effective measure to prevent them from committing further 
crimes. Although it may not have the usual characteristic of 
reform, it mays still work for highly intelligent entities that are 
capable to learn. 

 (3) Probation: An alternative to imprisonment is probation. Used 
majorly in Western jurisdictions in the form of suspended 
sentencing, the main aim of probation is to deter a person from 
committing offences by putting him in fear of punishment. 
Supervision is ordered by a court instead of ordering an 
imprisonment. AI entities can be kept under supervision after a 
first offence and a 'leash' can be put on them by their masters, or 
a tweak in their code may be ordered by the courts. They may 
also set a standard upon the autonomy of these entities.

 (4) Community Service: Another widely used form of punishment, 
community service is mainly used in western societies. It is 
usually coupled with probation so that the offender pays the 
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 The amended definition would thus read as:  

“11. “Person”.—the word “person” includes any 
Company or Association or body of persons, whether 
incorporated or not. It also includes artificially intelligent 
entities, whether physical or in the form of software, which 
have successfully passed the Turing test.”

 Another effective way of bringing these entities under the purview 
of law could be passing a separate legislation, a complete code for robots 
which would mandate registration of all robots irrespective of their 
capabilities. This code should also provide for the crimes and 
punishments which the robots commit. The liability under this code 
could be ascertained from the three approaches provided above. As 
discussed earlier, these approaches should be read conjunctively and 
liability be thus determined.

VI. Conclusion

 Robots are the machines of the future. They are used in very diverse 
fields today and it is ever increasing. They are taking away places of 
humans in industries and defeating players of intellect such as Lee Se-
Dol. Powered by AI, modern day robots can drive cars and answer 
questions on an intellectual level at par with the humans. Apple's Siri is  
an example of that. This is a clear example of their capabilities and what 
we are to see in the future. Therefore, there is no doubt that they can pose 
a threat to the human race. 

 Criminal law was devised to play a very important role in the 
society. Traditionally, criminal law never covered any species other than 
humans as it was deemed that no other specie could fulfil the requirement 
of mens rea. This was the reason animals were never considered under 
criminal law and we only held their masters accountable for any 
untoward incidents. Robots were also excused from the ambit of criminal 
law as they were thought to function as per the whims of their masters. 
However, as technology progressed, so did the cognitive capabilities of 
the robot. The advent of Artificial Intelligence has made these machines 
'think' and has breathed life into robots. The mens rea part of criminal law 
has peculiar requirements of intention and knowledge. The modern AI 
entities are so designed that they can have sensory reception of 
information through various devices embedded in them. Moreover, they 

price for committing an offence. Considering the great 
functions that AI entities are capable of performing, they can 
certainly be used for community service. This will serve the 
dual purpose that a community service usually fulfils.

V. Scenario Under the Indian Legal System

 The robotics industry in India is rising at a steady pace although it 
has still not reached the proportion that it has in countries like the U.S. 

47or Japan.  Also, there have not been any reports of a serious threat or an 
incident where robots have played a major part in the crime in the 
country apart from the killing of a man in Haryana while working in a 

48factory.

 Under the Indian Penal Code, all penalising provisions mention 
either “whoever” or “any person” or “any man”. The definition of person 
under the Code does not actually define 'person'. It is merely an expansive 
definition of the term 'person' which talks about what person includes. It 
reads as: “The word “person” includes any Company or Association or 

49body of persons, whether incorporated or not.”

 So, if we were to bring robots under the scheme of liability of the 
Indian Penal Code, it could be done by amending the definition of the 
term 'person' under the code. The part to be inserted should be: “it also 
includes artificially intelligent entities, whether physical or in the form of 
software, which have successfully passed the Turing test.” Such a 
definition would be quite comprehensive and would include all AI 
entities, whether physical or software based, it is also very precise in that 
it specifically includes only those entities which have passed the Turing 
test.  Such a definition would clear any ambiguity on which entities 
would come under the provisions of the Penal Code. Amending this 
definition is also the way to go because it would not create any impact on 
the existing system of liability under the act. It would thus be very similar 
to the inclusion of companies and association under the definition of 
'person'.

47 R. John Edwards, Robotics in India Starts Small but Is Growing Fast, 
ROBOTICSBUSINESSREVIEW.COM (March 15, 2016), http://www.roboticsbusinessreview.com/ 
article/robotics_in_india_starts_small_but_is_growing_fast [Accessed 11 Apr. 2016].

48 TOI, supra note 2.
49 Indian Penal Code § 11.
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INSIDER TRADING REGULATIONS, 2015 – 
DOOMED TO FAILURE?

*Dheeresh Kumaar Dwivedi

Abstract

With the liberalization of Indian economy, the importance 
of capital market in Indian economy has increased multi-
fold and with it, the threat of market manipulation. For 
prevention and penalization of such capital market 
offences, a need was felt for market regulator leading to 
the creation of the Securities and Exchange Board of. 
(“SEBI”) In furtherance of the objective to prevent 
market fraud, the SEBI (Prohibition of Insider Trading 
(PIT) Regulations) 1992 and 2015 were notified. 
However, in course of time, due to various developments, 
the law on insider trading has gone through tremendous 
change, on account of several legislative amendments 
and subsequent judicial pronouncements. The aim of the 
paper is to analyse the jurisprudence of insider trading in 
India by interpreting various legal provisions in light of 
settled principles of statutory interpretation and various 
decisions of Securities Appellate Tribunal (“SAT”). 
More specifically, with the help of the decision of Hon'ble 
SAT in M/s Chandrakala v. The Adjudicating Officer, 
SEBI (2012) author has strived to demonstrate the 
existence of anomalies in the aforementioned regulation 
and provide solutions therefor.

I. Introduction

 In pursuit of fulfilling the objective of protecting the interests of 
investors, SEBI has, regularly come up with tighter regime on insider 

1trading  so as to ensure and maintain transparency and fair play in the 

* Student at National Law Institute University,Bhopal
1 Insider Trading refers to an act of trading in securities with the advantage of 

having asymmetrical access to unpublished information which when 
published would impact the price of securities in the market. See Justice Sodhi 
Committee Report at ¶ 1.  
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are also capable of thinking and finding alternate ways to complete their 
tasks. Thus, it can be said that these modern thinking machines do fulfil 
the requirement of mens rea. Thus, it poses a very serious question that if 
these entities are capable of doing so much, then is it plausible to still 
punish the humans who program or use them just because we don't have 
the existing legal framework to punish them?  

 Corporate entities were once in question as to their inclusion under 
criminal law. They were deemed incapable of being subject to law as they 
could not have fulfilled the elements of crime, internal and external. 
However, it was in 1635 that an English judge first imposed liability on 
corporations which was a commendable and daring step. The law was 
such amended and devised that they could be brought under the ambit of 
criminal law. The same fear and anxiety that the society had at that time 
for corporations engulfs people today. The question of how to punish 
such entities and what are the feasible punishments for the same is of 
prime importance. The acquittal of the Swiss bot which purchased 
ecstasy pills because of lack of any legal provisions for the same is 
corroborative of the same. 

 Thus, considering the three models of liability provided 
above, we can use them together to create an inescapable net from 
which no entity can evade liability. Moreover, the approach should 
not be construed so as to absolve humans of all liability. The only 
proposition is that thinking machines should not escape 
punishment. Also, the number of deaths caused by robots has been 
steadily rising in the past few years and the time is apt to make 
changes in our legal system and make robots liable for their acts, to 
set a precedent as was done by the English court in 1635. It would 
be appropriate to bring these intelligent machines under the 
purview of criminal law before they turn into Frankenstein's robot

On Robot Crimes and Punishments
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securities of a company on the basis of unpublished price sensitive 
8

information (“UPSI”).  Here, the SEBI had powers to initiate criminal 
9

prosecution,  suspend or cancel the certificate of registration of an 
10 11

intermediary,  or issue certain directions.

 With an object to equip the Board with more power so as to secure 
better compliance with the provisions of the Act and Regulations made 

12 13thereunder, SEBI Act was amended in 1995  and Section 15G  was 
added to confer additional power on the board to impose penalties on 
those indulging in insider trading in securities of a company on the basis 
of Unpublished Price Sensitive Information. Interpreting the nature of 
liability sought to be enforced by Section 15G of the Act, the SAT in 

8 Regulation 3 of un-amended PIT Regulations 1992 prohibit, inter alia, trading in 
securities by an insider in securities of a company on the basis of UPSI. Regulation 
3 of the Regulations reads as follow:

  Regulation 3. Prohibition on dealing, communicating or counselling on 
matters relating to insider trading.

  No insider shall—
  (i) either on his own behalf or on behalf of any other person, deal in 

securities of a company listed on any stock exchange on the basis of any 
unpublished price sensitive information; or

  (ii) communicate any unpublished price sensitive information to any 
person, with or without his request for such information, except as 
required in the ordinary course of business or under any law; or

  (iii) Counsel or procure any other person to deal in securities of any company 
on the basis of unpublished price sensitive information.”

 However, Regulation 3 was amended in 2002 and, inter alia, words 'on the basis of' 
were substituted with words 'when in possession of'.

9 Section 24 of SEBI Act 1992.
10 Section 12(3) of SEBI Act 1992.
11 Regulation 11of SEBI (PIT) Regulations 1992.
12 Statement of objects and reasons of 1995 amendment Act.
13 Section 15G of the Act reads as follow:
  Section 15G Penalty for insider trading.
  If any insider who,—
  (I) either on his own behalf or on behalf of any other person, deals in 

securities of a body corporate listed on any stock exchange on the basis 
of any unpublished price-sensitive information; or

  (ii) communicates any unpublished price-sensitive information to any 
person, with or without his request for such information except as 
required in the ordinary course of business or under any law; or

  (iii) counsels, or procures for any other person to deal in any securities of 
anybody corporate on the basis of unpublished price-sensitive 
information, shall be liable to a penalty which shall not be less than 
ten lakh rupees but which may extend to twenty-five crore rupees or 
three times the amount of profits made out of insider trading, 
whichever is higher.

capital market. This paper examines the discrepancy between charging 
provisions and penal provisions of Securities and Exchange Board of 

2
India Act 1992.  The charging provision disregards the relevance of 

3
'intention' or 'motive' in insider trading  whereas the penal provision of 

4
the Act takes motive into account at the time of imposing penalty.  This 
dichotomy has led to an undesired situation where a judge adjudicating 
upon a case of insider trading may find that even though the defendant is 
liable for breach of the law, penalty cannot be imposed unless said breach 
was motivated by the UPSI. The root cause of the conflict is Section 15G 
of the Act and its interpretation by the courts. 

 To demonstrate the existence of such anomaly, the author has 
discussed various decisions of SAT and their paradoxical approach on the 
subject, which defeats the very purpose the Act. The last Part of the Paper 
concludes the topic and seeks to identify the contentious legal issues in 
insider trading and provide solution thereto.

II. What is past is prologue

 To facilitate SEBI in fulfilling its objectives, the SEBI was armed 
with widest possible power including power to take measures 

5
providing for prohibition on insider trading as it thinks fit.  In 
pursuance of powers conferred on SEBI under Section 11 and Section 

6
30 of the Act,  SEBI came up with SEBI (Prohibition of Insider 

7
Trading) Regulations 1992,  prohibiting trade by an insider in 

2 Act 15 of 1992, notified on April 4, 1992 and came into force with retrospective 
effect from January 1992. [Hereinafter referred to as 'the Act'].

3 Legislative note appended to Regulation 4 of SEBI (PIT) Regulations 2015. See in 
detail in Part III.

4 Hon'ble SAT has interpreted 'on the basis of UPSI' widely to include motive. See 
infra Part II.

5 Section 11 of SEBI Act. 
6 Section 11(2)(g) of the Act confers power on SEBI to regulate insider trading in 

securities market. Section 30 of the Act confers power on the Board to, by 
notifications, make laws in consistence with other provisions of the Act and the 
Rules made thereunder to carry out the purpose of this Act. Hon'ble Supreme Court 
in Sahara v. SEBI has held that the object and purpose of the Act is protection of the 
interest of investors. See supra note 4.

7 By an amendment to SEBI Act in 2002, word 'prohibition' was added before the 
title of the Regulations and Regulations were renamed as SEBI (Prohibition in 
Insider Trading) Regulations 1992. [Hereafter referred to as 'old Regulations' or 
'PIT Regulations 1992']. Hereinafter author shall be referring to PIT Regulations as 
they stood before 2002 amendment as 'un-amended PIT Regulations.

Insider Trading Regulations, 2015 – Doomed to Failure?
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III. 2002 Amendment: A Paradigm shift

 With the experience gained from the past, especially from 
21prosecution of Rakesh Agrawal for insider trading,  in 2002 an 

amendment was brought in SEBI Act and various other Regulations 
including PIT Regulations 1992.  

 In 1996, Rakesh Agrawal, managing director of ABS Industries Ltd. 
entered into an agreement with Bayer AG, a German company whereby 
later undertook to acquire 51% of the shares of ABS Industries Ltd. The 
news of said acquisition being UPSI, the accused sold a substantive 
amount of his shareholding in ABS Industries which he held through his 
brother-in-law Mr. I. P. Kedia. Contending Mr. Kedia to be a connected 
person, SEBI held that Mr. Rakesh Agrawal was guilty of insider trading. 
On appeal before SAT, it was held that even if Mr. Agrawal had traded in 
securities while he was in possession of UPSI, he was not guilty of insider 
trading because his act was done in the best interest of the company so as 
to facilitate the acquisition of company (as Bayer AG was not willing to 
acquire company unless it is able to acquire minimum of 51% of the 

22shares) and there was no intention to make profit.

 Before amendment, trading by an insider on the basis of UPSI was 
prohibited which means that intention to make profit was a sine qua non 
for insider trading. However, in 2002, words 'on the basis of' were 

14Rakesh Agrawal v.  SEBI  has observed that the party committing breach 
cannot be punished without ill motive and that person engaging in insider 
trading must do so with an intention to make unfair advantage/gain. 

15
Further in Rajiv B. Gandhi v.  SEBI  it was held that to impose penalty 
under Section 15G of the Act, it must be established that trading was 
motivated by the UPSI. The tribunal also gave an example of good 
motive of the charged insider. To quote the tribunal:

“If an insider who sold the shares were to plead that he 
wanted to raise funds to meet an emergency in his family 
say, marriage of his daughter or bypass surgery of a close 
relation and could establish that fact, it would be 
reasonable to hold that even though he was in possession of 
unpublished price sensitive information, the motive of the 
trade was to meet the emergency. He would not be guilty of 

16the charge of insider trading.”

 Both of the above cited cases were decided under un-amended PIT 
Regulations 1992 i.e. as they stood before 2002 amendment where under 
dealing in securities was prohibited if done on the basis of UPSI. 
However, law on insider trading went through a complete overhaul by 
way of an amendment in 2002 whereby trading was prohibited by an 
insider 'while in possession of UPSI'. This was done to secure departure 

17from fault based liability  rule and make insider trading a strict liability 
18

wrong.  However, no such corresponding amendment was made to the 
penal provision of the Act i.e. Section 15G. This led to conflict between 

19 20
amended charging provisions of the Act  and Regulations  in one hand 
and penal provision of the Act on other.

14 Rakesh Agrawal v.  SEBI, (2004) 1 CompLJ 193 (SAT) at ¶ 152-3 [hereinafter 
referred to as 'Rakesh Agrawal'].

15 Rajiv B. Gandhi v. SEBI, SAT, Appeal No. 50 of 2007, (09/05/2008) available at 
http://www.sebi.gov.in/cms/sebi_data/sat/ST0632.PDF.

16 Id. at ¶ 7.
17 “Fault based liability” is a type of liability in which the plaintiff must prove that the 

defendant's conduct was either negligent or intentional; fault-based liability is the 
opposite of strict liability. See http://www.oxfordreference.com/view/10.1093/oi/ 
authority.20110803095812106 [last visited on 13 Mar. 2013 at 20:55].  

18 Strict Liability is one when neither care nor negligence, neither good nor bad faith, 
neither knowledge nor ignorance will save defendant. See Henry Campbell Black, 

thBlack's Law Dictionary, Revised 4  Ed., West Publishing Co., 1968at 1591 
19 By an amendment to the SEBI Act in 2002, a new section i.e. Section 12A was 

inserted in the Act which, inter alia, prohibited insider from trading in securities of a 
company while in possession of UPSI. Section 12A reads as follow:

  Section 12A No person shall directly or indirectly—
  …..
  (d) engage in insider trading;
  (e) deal in securities while in possession of material or non-public 

information or communicate such material or non-public information to 
any other person, in a manner which is in contravention of the provisions 
of this Act or the rules or the regulations made thereunder;

20 Regulation 3 of the PIT Regulations 1992 was also amended and word 'on the basis 
of' was substituted with 'when in possession of'. Regulation 4 of the SEBI (PIT) 
Regulations 2015, which replaces PIT Regulations 1992, also proscribes insider 
trading by an insider when he is in possession of UPSI. Regulation 4 of the new 
regulations read as follows:

  Regulation 4. Trading when in possession of unpublished price sensitive 
information.

  (1) No insider shall trade in securities that are listed or proposed to be listed on 
a stock exchange when in possession of unpublished price sensitive 
information:

21 Rakesh Agrawal v. SEBI, Supra note 14. For detailed analysis, see infra, second 
section of this part.

22 Id.
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legislative note appended to Regulation 4 of PIT Regulations 2015 
categorically states that the reasons for which the trade is done or the 
purposes for which the proceeds of transaction are applied are irrelevant 
for establishing charge of insider trading. 

B. Ascertaining the Dehi: The Intention of the Legislature

 According to Salmond, “The essence of the law lies in its spirit, not 
in its letter, for the letter is significant only as being the external 

28
manifestation of the intention that underlies it.”  Hence, where words of 
a statute are capable of bearing two meanings, they should be given the 
meaning which would cure the mischief and advance the object of the 

29enactment in light of the events preceding the enactment of the Act.

30 The SAT in Rakesh Agrawal v. SEBI  held that to penalise insider 
for committing breach the Regulations, it must be proved that insider had 
made unfair gain from such trading. The tribunal also rejected the stand 
of SEBI that jurisprudence of insider trading is based on principle of 

31
'disclose or abstain'  and an insider in possession of UPSI cannot trade in 
securities of a company until he discloses the said UPSI. After revisiting 
the entire jurisprudence of insider trading on requirement of mens rea 
under Indian legal system, the tribunal held that:

“Taking into consideration the very objective of the SEBI 
Regulations prohibiting the insider trading, the 
intention/motive of the insider has to be taken cognizance 
of.  It is true that the regulation does not specifically bring in 
mens rea as an ingredient of insider trading. But that does 
not mean that the motive need be ignored.”

 It is in this background that SEBI Act and PIT Regulations were 
amended in 2002. The intention of the legislature was to make a 

substituted with 'while in possession of' thereby changing the nature 
liability sought to be imposed by PIT Regulations from 'fault based' to 
'strict'. Examining the scope of intention or motive for breach of statutory 

obligations, Hon'ble Supreme Court in State of Maharashtra v. M.H. 
23George  held that unless the presumption is overborne by the 

language of the enactment read with objects and purposes of the 
Act, no such presumption can be drawn. To identify the nature of 
liability sought to be imposed by an enactment, the Act must be 
seen holistically so as to comprehend the deha and dehi i.e. the 

24body and the soul of the Act.

A. Examining 'The Deha': Literal Rule of Interpretation

 The first and foremost rule of interpretation of statute is literal rule 
25of interpretation;  so long as the words of a statute are clear, 

unambiguous and unequivocal and do not lead to absurd results, they 
26

should be given their ordinary meaning.  SEBI Act and PIT Regulations, 
as amended in 2002, prohibit an insider from trading in securities of a 
company while in possession of UPSI thereby imposing strict liability on 

27him. In case of State of Mahtrashtra v. M.H. George,  a provision of 
Foreign Exchange Regulations Act, 1974 imposing strict liability of 
person to possess gold beyond certain quantity, was analysed by the 
Supreme Court. The Hon'ble Supreme Court following the literal rule of 
construction held that state of the mind of the accused is not relevant and 
mere possession of prohibited gold would render accused liable for 
punishment. Therefore, it can be inferred from literal construction of the 
SEBI Act and PIT Regulations that mens rea or motive or intention is not 
required to prove charge of insider trading and trading in good faith 
cannot be taken as a defence.  

 Nonetheless, the issue is put to rest by the new regulations. The 

23 State of Maharashtra v. M.H. George, AIR 1965 SC 722, affirmed in The Chairman, 
SEBI v. Shri Ram Mutual Fund, (2006) 131 Comp. Cases. 591 (SC). 

24 V.R.Krishna Iyer J. held that a statute must be interpreted in light of its deha (body) 
text and dehi (soul) context. He was of the view that strict adherence with rule of 
literal construction may not always be able to serve the object and purpose of the 
Act and such an approach would be “to see the skin and miss the soul”.See Board of 
Mining Examination v. Ramjee, (1977) 2 SCC 256 at ¶ 9.

25 Lalita Kumari v. Govt. of U.P. & Ors., (2008) 7 SCC 164.
26 M/s Hiralal Rattanlal v. State of U.P., (1973) 1 SCC 216.
27 Supra note 23 at ¶ 70.

28 FITZGERALD P. J., 'SALMOND ON JURISPRUDENCE', Sweet and Maxwell, 
thEd. 12 , London, 1966 P. 132-3.

29 This principle has subsequently been affirmed by Hon'ble Supreme Court in 
various cases. See Bengal immunity Co. v. State of Bihar, AIR 1955 SC 661.

30 Supra note 14.
31 SEBI, in its order, cited the Judgement of the U.S. Court in Shapiro v. Merrill Lynch 

(495 5 F 2d.235) wherein it was held that “doctrine of disclose or abstain is to protect 
the investing public and to secure fair dealing in the securities market by promoting 
full disclosure of insider information so that an informed judgment can be made by all 
the investors”. See submission of SEBI in Rakesh Agrawal, supra note 14.
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therefore, an insider. SEBI held that appellant traded in securities of the 
company while she was in possession UPSI and hence guilty of insider 
trading. Appeal against the order of Adjudicating Officer directing 
appellant to pay penalty of Rs. 8 lakh was before SAT.  The SAT, while 
setting aside the order of the Adjudicating Officer, held that since trading 
was done in normal course of business and therefore not being motivated 
by knowledge of UPSI, no penalty can be imposed. To quote the tribunal:

“The prohibition contained in regulation 3 of the 
regulations apply only when an insider trades or deals in 
securities on the basis of any unpublished price sensitive 
information and not otherwise. It means that the trades 
executed should be motivated by the information in the 
possession of the insider.” 

 The decision of the tribunal in this case suffers from infirmity in as 
much as it takes motive into account for establishing charge of insider 
trading. However, in light of Section 15G of the Act, motive or mens rea 
of party committing breach of insider trading becomes indispensible for 
imposing penalty. Hence, the decision of the tribunal to not to impose 
penalty for unintentional or bona fide breach of the law stands lawful 
because as per mandate of Section 15G penalty can only be imposed 
when trading was motivated by UPSI. The decision of the tribunal 
hereinabove emphatically demonstrates the existence of anomaly 
between charging provisions of the Act and penal provisions of the Act 
where in spite of charge of insider trading being established, no penalty 
could be imposed on the wrongdoer simply because she has been able to 
prove that her trade was a bona fide transaction and was not motivated by 
UPSI. 

V. Conclusion 

 Renowned jurists Lon L. Fuller says that a law to be valid law, it 
36must not be contradictory.  Section 12A(e) of the Act, Regulation 3 of 

the PIT Regulation 1992 and Regulation  4 of PIT Regulations 2015 on 
the one hand and Section 15G of the Act on other, by providing for two 
different and contradictory legal scenarios, epitomizes lack of one of the 
inner morality of law i.e. rules should not be contradictory. 

categorical declaration that to prove charge of insider trading, it is not 
necessary to establish that the trading was motivated by UPSI or insider 
had actually made unfair profit by trading in securities and mere 
possession of UPSI would bar an insider from trading in securities till the 
existence of UPSI. 

IV. Section 15G of the SEBI Act: A Frankenstein’s 
monster

 The inadvertent omission by legislature in amending Section 15G 
has resulted into emergence of inconsistency between charging provision 
of the Act which, inter alia, prohibits trading while in possession of UPSI 
and penal provision of the Act which empowers the Board to impose 
penalty only when trading was done on the basis of UPSI. This 
inconsistency becomes more intense in light of decision of Hon'ble 

32
Supreme Court in Shri Ram Mututal Fund v. SEBI  wherein the apex 
court, while dealing with chapter VIA (includes Section 15G) of the 

33
SEBI Act,  declared that provisions under the said chapter imposes 
statutory liability and thus, intention of the person committing the breach 
of such provisions becomes absolutely irrelevant. It was further held that 
as soon as breach of statutory obligation is established, penalty must be 
imposed and adjudicating officer does not have any discretion to not to 

34impose penalty.  However, there have been instances wherein despite 
the breach of SEBI Act and PIT Regulations being established and clear 
mandate of the Apex Court in Shri Ram Mutual Fund, the adjudicating 
authority has taken motive into consideration and chose to not to impose 
penalty. 

A. The Chadrakala Case

 The above anomaly was evident in the decision of Hon'ble SAT in 
35

case of M/s Chandrakala v. The Adjudicating Officer, SEBI.  In the 
Chandrakala case, the appellant, being wife of the promoter and sister-in-
law of the director of the company, was a deemed connected person and, 

32 Shri Ram Mututal Fund v. SEBI, (2006) 131 Comp. Cases. 591 (SC).
33 Chapter VIA of the Act was inserted in the SEBI Act 1992 by way of an amendment 

in 1995. The said chapter provides for imposition of monetary penalty for violation 
of provisions of the Act.

34 Section 15J provides for grounds which should be taken into account by 
adjudicating officer while deciding quantum of penalty under Section 15 of the Act. 

35 M/s Chandrakala v. The Adjudicating Officer, SEBI, 2 CompLJ 391(SAT) (2012).

36 FULLER LON L, 'THE MORALITY OF LAW', Yale University Press, New Haven and 
London, 1964 at p. 202. 
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Contradiction, as has been demonstrated hereinabove, is that of between 
charging provisions and penal provisions of the Act, wherein breach of 
law can occur without motive but same cannot be punished in absence of 
guilty mind.

37 Also, as has been held by the Supreme Court in M. H. George case,  
in case of breach of statutory obligation, unless the language of the 
enactment emphatically suggests so, no presumptions as to requirement 
of intention or motive can be drawn. The reason being such statutes are 
not meant to punish the vicious will but to put pressure on the thoughtless 
and inefficient to do their whole duty in the interest of public health or 

38
safety or morals.  However, as the analysis of relevant provisions of the 
Act suggests, SEBI Act suffers from contradiction between two separate 
provisions within the statute. Further, requirement of motive, which has 
been read as an inherent requirement for imposing monetary penalty for 
breach of PIT Regulations, also goes against the very principle of 
statutory construction that statutes imposing statutory obligations must 
be considered as strict liability statute and unless the statute itself 
requires motive or intention for its breach explicitly, no such 
presumption can be drawn. 

 This leads to very peculiar situation where an insider may always 
remain clueless about legality of his transaction as to whether he can 
trade in securities of a company while he is in possession of UPSI with 
good motive or not. Therefore, to achieve one of the basic feature of law 

39
i.e. certainty,  it is suggested that SEBI Act be suitably amended and 
certainty be brought about relevance of motive in insider trading.

37 Supra note 27.
38 DEAN ROSCOE POUND, THE SPIRIT OF THE COMMON LAW, Boston: The Marshall 

Jones Company, 1921 at p. 52.
39 Union of India v. Raghubir Singh, (1989) 2 SCC 754.

FROM PASPA TO IPL: APPRAISING THE 
CHANGING PARADIGM OF SPORTS’ GAMBLING

*Purvi Khanna

Abstract

The currently ensuing debacle for the repealing of the 
Professional and Amateur Sports Protection Act of 1992 
(PASPA) put into motion by the State of New Jersey is the 
subject of analysis of this paper. The act's objective is to 
criminalise and prohibit sports' gambling; a source of 
revenue that the state is contending its right to in times of 
distress. Despite the presence of the federal enactment, 
the incidence of sports' betting is fairly ubiquitous in the 
United States and the betting industry is worth billions of 
dollars currently. The demand of the state and the bettors 
is the regulation of the sports' gambling market by 
making the activity legal whereas powerful sports 
leagues contend that such a move would reduce the 
integrity of sports and increase the occurrence of match-
fixing episodes, leading to a decrease in sports 
spectatorship itself. This movement is complemented by 
vicissitudes in notions of gambling and the rising 
incidence of the match-fixing phenomenon in various 
sports, which has been explored in an attempt to reach an 
effective model for the future of legalised betting.

Part I of this paper analyses the reasons for the growth of 
sports' gambling for popular sports and the factors 
impacting this trend. Part II deals with the policy in the 
United States regarding prohibition of sports' gambling in 
most states except four. Part III engages with the debate 
around the issue of legalisation versus prohibition of 
sports' gambling. Part IV and V evaluate the existing legal 
position of gambling on sports in the Indian subcontinent in 
comparison to the legal regimes of Commonwealth 
countries with specific legislations on the subject. Part VI, 
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market. The consumption of sports now involves a number of 
collateral markets such as merchandise, sports analysis shows and 
gambling is another of these emerging collateral markets. Internet 
transactions are perceived as trustworthy with a number of products 
being sold and exchanged on the market through up to 199 payment 

4mechanisms.  The result is a parallel market for various kinds of sports 
bets and wagers across the world.

 Many countries lockdown on activities such as sports wagering, a 
primary reason for such laws in common law countries being that it 
become a leakage in the financial system where money is exchanged 
even though no productive activity is taking place. Concerns for sports 
wagering include the emergence of crime syndicates, corruption 
scandals in sports and wasteful spending by its participants. On the 
contrary, proponents of legalising sports gambling believe that it would 
lead to a decrease in the criminal element of these activities by bringing it 
out into the mainstream where it can flourish adequately, reduce the 
possibilities of match-fixing in sports because of the regulation of 
unusual money flows in these channels and provide a novel source of tax 
and advertising revenue from its participants that are largely from the 
young, high-income earning demographic. 

 Different countries show different methods of regulating sports 
gambling, the primary focus of this research is the growing debate in the 
United States for the legalisation of sports gambling in cash-strapped 
New Jersey and instances closer home in relation to the IPL fiasco. New 
Jersey recently contested the ban on casinos passed by the Congress in 

5
1992, but was unsuccessful.  Four states in the country, Nevada, 
Delaware, Oregon, and Montana, legally allow for sports gambling in 
most forms and see an immense revenue stream through the flourishing 

6gambling markets.  The primary focus of this research paper is the 
analysis of legalisation aspects of sports betting in the backdrop of this 
movement in the United States. 

4 Id. 
5 Wayne Parry, Federal Ban on NJ Sports Betting Upheld, Courier-Post  (August 25, 

2015) , available at http://www.courierpostonline.com/story/news/local/south-
jersey/2015/08/25/betting-sports-jersey/32324405/ [Accessed Oct 10 2015].

6 Donovan Keene, Bet on It, Harvard Political Review  (December 22, 2015), 
available at http://harvardpolitics.com/online/bet/ [Accessed May 25 2016].
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in conclusion, provides suggestions for an effective 
gambling policy.

“When I was young, people called me a gambler. As the scale of my 
operations increased, I became known as a speculator. Now, I am called a 
banker. But I have been doing the same thing all the time.”

1
- Sir Ernest Cassel, Private Banker to King Edward VII

I. Introduction

 Games wagering' is basically the setting of a budgetary wager on the 
result of a gaming match, and in addition on occasions that happen inside 
of the bigger match or apparatus. While organised sports bets have 
existed since Greek civilisation, sports betting or gambling during 
sporting events is a relatively recent phenomenon especially in the online 

thcontext. Modern betting was popularised in the 18  century when the first 
2bookmaker opened bets on horse-racing competitions.  Betting on sports 

was initially confined to the outcome of sports like horse racing, but post 
the internet boom of the 1990s, the web has fast caught on to become an 
effective medium in the spread of betting culture to many sports and 
cultures. One of the earliest instances of sports gambling through the 
internet was in 1993 when the Swiss lottery sold tickets using specially-

3developed software.

 The rise of the gambling market can be appropriated to a number 
of developments. The most essential of these is the availability and 
access of the internet as a mechanism for the dissemination of 
information at an instantaneous manner. This means that one can be 
betting on the outcome of a match from a different county without 
having to watch it on their televisions at home. Another reason for this 
is the increasing focus of advertisers in exploiting the sports television 

1 Burton G. Malkiel, Review of The Analysis of Sports Forecasting: Modeling 
Parallels between Sports Gambling and Financial Markets, 39 Journal of 
Economic Literature 945946 (2001).

2 Sorbonne-International Centre for Sport Security, Protecting the Integrity of 
Sport Competition: The Last Bet for Modern Sport (2012-14) available at 
http://www.theicss.org/wpcontent/themes/icsscorp/pdf/SIF14/SorbonneICSS
%20Report%20 Executive%20Summary_WEB.pdf?lbisphpreq=1 [Accessed 
June 8 2016].

3 Sally Gainsbury, Internet Gambling: Current Research Findings and Implications 
2 (2012).
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II. Growth of the Sports Gambling Phenomenon 

 It is said that gambling is a ubiquitously present industry in 
America, so ubiquitous that the combined profits made by gamers 
exceeds the total revenue flows of movies, music and sports 

7entertainment together.  Studies show that gambling has increased 
manifold since the late 1970s, and by the turn of the century most states in 
the American union had their own well-functioning lotteries. A number 
of reasons have been proposed for the expanding popularity of gambling. 

A. Changed Societal Perceptions About Gambling 

 Gambling was initially perceived as a vice by American society, as it 
still is in many parts of the world, with many judicial decisions on its 

8
practice by means of lotteries to be a 'pestilence' or a disease.  Such 
decisions betrayed a certain amount of normativity and perceptions of 
immorality in the act of engaging in lotteries, partly because of a number 

thof lottery scandals in the late 19  century and the belief that charity 
wagers were deemed permissible. This perception began to change by 

ththe mid-19  century when state lotteries were organised to raise funding 
for infrastructural needs and education facilities. A survey by the 
American Gaming Association revealed that the general perception 
amongst voters on the idea of legal casino gaming was positive, because 
they strengthened local economies and created job opportunities for local 

9
residents.  According to a recent poll, a majority of Americans believed 
that internet gambling must be permitted in some form as long as it was 

10regulated by the governments.  This also feeds into the most compelling 
argument for the legalisation of sports gambling from the consumer 
perspective, i.e. the protection of market participants from frauds and 

11
cheats in the market.

B. Emergence of Risk-Taking Culture

 The growth of risk centric leisure activities is one of the factors 
promoting gambling, particularly for sports gambling. Adventure sports 
are increasingly imbibed by non-professionals and accepted as a leisure 
space not just for those with special expertise but rather an exhilarating 
new avenue. Gambling psychology promotes such irrational risk taking 
attempts, with the belief that every gambler is at somehow at a better 
chance of winning or able enough to outsmart his opponent, and if not 
that doesn't defeat the purpose of the exercise since all decisions in life 

12
are, in a way, gambles.  Sports' betting is seen as a 'challenging' new 
hobby, which gives sports spectatorship a wholly different meaning 

13
because those who participate feel they are 'part of the contest'.

C. Intrinsic to the 'Sport Fan' Experience 

 Sports' broadcasting forms a major chunk of prime time viewership 
for cable television networks globally. The 2015 season of Super Bowl 
(America's biggest football tournament) witnessed a viewership of 114.4 

14million, the most watched broadcast in U.S. TV history.   The tremendous 
increase in sports broadcasting, shows based on sports statistics and player 
analysis, sports news programs and radio shows form a coherent network of 
sports consumption that has evolved from the way it was before. The ease of 
spread of information and technologies that analyse the remotest of 
sporting event phenomena all constitute the renewed experience of 
watching sports. Naturally, the amount of skill required in sports betting 
corresponds to the existing base for detailed analysis and information 
collection on sports matchups. The “involvement feeling” in team sports 
and nation sports tremendously increases through the social exercise of 
wagers. Proponents of legalisation in fact, argue that criminalising betting 
essentially takes away from aspects of popularity associated with a sport by 

15depriving it of an essential foundational trait.

12 Thompson, supra note 9.
13 Billy Hawkins, The Stakes Off the Field, The New York Times, (March 27, 2014), 

available at http://www.nytimes.com/roomfordebate/2014/01/31/the-stakes-off-
the-field-and-at-the-betting-window/legalized-sports-betting-would-threaten-
sports-and-society [Accessed Oct 10 2015].

14 Frank Pallota, Super Bowl XLIX Posts the Largest Audience in TV History, 
CNNMoney, (February 2, 2015) http://money.cnn.com/2015/02/02/media/super-
bowl-ratings/index.html [Accessed Oct 11 2015].

15 Vidushpat Singhania, Sports Betting: Is it Really Illegal in India?– in Sports 
Betting: Law and Policy 443, 446 (Paul M. Anderson eds., 2011). 

7 Lori K. Miller & Cathryn L. Claussen, Online Sports Gambling--Regulation or 
Prohibition, 11 Journal of Legal Aspects of Sport 99 (2001).

8 William Norton Thompson, Gambling in America: An Encyclopedia of History, 
Issues, and Society 416 (2001).

9 American Gaming Association, Voters View Casino Gambling More Favourably 
than Ever, (2014), available at http://www.gettoknowgaming.org/sites/ 
default/files/AGA_G2KG_ExecutiveSummary_natlpoll_2.pdf [Accessed Oct 11 
2015].

10 Ipsos, Canada And US Public Perceptions Of Internet Gambling, (2008), available 
at http://www.ipsos-na.com/news-polls/pressrelease.aspx?id=3792 [Accessed 
Oct 11 2015].

11 Miller & Claussen, supra note 8.
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D. Opportunities from the Internet 

 With up to no financial investment required in terms of cash and 
possibilities of deriving profits through advertising, internet websites 
provide a flourishing medium for unregulated content. It has been 
observed that the gambling population includes young, educated males 
belonging to a high economic bracket and with easy access to internet 

16and electronic devices.  According to statistics, the size of the global 
17

online gambling market as of 2015 is USD 41.4 billion.

III. Prohibition Policy in the United States 

 Gambling bans in the United States are usually characterised by a 
cyclic legalisation policy, when states in economic sluggishness decide 

18
to exploit the market for tax revenues.  Historically, gambling has played 
a crucial role in the development of American culture. The American 
Revolution was financed by state-run lotteries and so were public utility 
projects and certain Ivy leagues. Eventually, the early 1800s witnessed a 
period where lottery runners would abscond with the collect, and the 
perception of lotteries which was earlier glorious changed. Lotteries 
became banned, until the American Civil War when states again needed 
the cash in order to be able to fight the war and sustain themselves. This 

th
again prompted a ban on state lotteries, and in the early 19  century 
coincided with the Prohibition, when all such activities were looked 
down upon and the paternalistic outlook of the government was widely 
dominant. 

 This lasted until the mid-1960s, during which time certain states 
restarted lottery systems. Casinos opened in New Jersey in 1976, and 
other states began joining the lottery bandwagon. Now, almost 40 U.S 
states out of 51 have lotteries. 

 The cause against sports' betting was considered in 1991 by the 
sports powerhouses in America, including the National Football League, 

which came out against the emergence of sports' betting as an ancillary 
19

hobby for fans.  The powerful lobbying for this ban saw the eventual 
20

passing of the Professional and Amateur Sports Protection Act in 1992.  
At the time of passing of this act, the legislators sought to control what 
was perceived as a growing evil in society, outlawing gambling in sports' 
related activities in all but four states in America (Oregon, Montana, 
Delaware and Nevada), which had existing federal laws regulating and 
legalising it in place.

 The result is that where other avenues of gambling have grown 
and prospered in the last half century in America, sports betting 
remains illegal in most American states. The antipathy towards 
legalising this particular stream of betting may be attributed to 
prominent sports scandals that caused corruption concerns in 
American sporting. The most highlighted of these were the Baseball 
World Series of 1919 and the Boston College point-shaving scandal of 
1978, both of which spawned literature and movies retelling the 

21
buyouts of sports players for deliberately giving up games.  A 
powerful euphemism used by the supporters of the ban during the 1991 
prohibition was thus, 'Don't Gamble with our Children's Heroes', 
which betrayed the American obsession for sporting as something 

22
sacred and above the greed of betting enthusiasts.  Proponents for 
upholding the ban argue that the collective conscience of the American 
population is yet immature to handle the fallouts of gambling at the 
individual level of the compulsive gambler and the questioning of the 

19 Hampton Stevens, The Great American Gambling Boom, The Atlantic, 
(September 21, 2014), http://www.theatlantic.com/entertainment/archive/ 
2014/09/how-daily-fantasy-sports-will-create-an-american-gambling-
boom/380382/ [Accessed Oct 11 2015].

20 Chris Spatola, Sports gambling and governing with a moral compass TheHill, 
(September 17, 2015) http://thehill.com/blogs/pundits-blog/sports-
entertainment/253911-sports-gambling-and-governing-with-a-moral-compass 
[Accessed Oct 10 2015].

21 The 1919 World Series Scandal earned the Chicago White Sox baseball team the 
nickname 'Black Sox', for accepting gambling money to intentionally lose the game 
against the Cincinnati Reds team. The scandal was recapitulated in the book and 
screen adaptation of 'Eight Men Out', nearly 60 years after the event. The second 
scandal evolved the storyline for the 1990 classic by Martin Scorsese, 'Goodfellas' 
which focused on the gangster mafia behind the betting scandal. John Sayles, Eight 
Men Out (1988); Martin Scorsese, Goodfellas (1990).

22 Sean Gregory, The Case for Sports Gambling in America, Time, (March 12, 2015), 
http://time.com/3741836/the-case-for-sports-gambling-in-america/ [Accessed 
Oct 11 2015].

16 Brad R. Humphreys & Levi Perez, Who Bets on Sports? Characteristics of Sports 
Bettors and the Consequences of Expanding Sports Betting Opportunities, 30(2) 
Estudios de Economía Aplicada 579, 587 (2012). 

17 Statista, Global Online Gambling Market Size 2003-2015, (2015),  available at 
http://www.statista.com/statistics/270728/market-volume-of-online-gaming-
worldwide/ [Accessed Oct 11 2015].

18 Jack S. Blocker et al., Alcohol and Temperance in Modern History: An 
International Encyclopedia  (2003).

NLIU LAW REVIEWFrom Paspa to IPL: Appraising the Changing Paradigm of Sports’ Gambling



3938

by New Jersey in a cash-strapped economy being a manifestation of 
this change. Alongside the normative and economic claims for 
legalising/prohibiting sports' betting is the massive concern of internet 
sports' gambling, a medium that can never be wholly maintained or 

rd
regulated. Some of these concerns may be reasons why the 3  U.S. 
Circuit Court of Appeals upheld the ban in all other states of America 
with a 2-1 majority, the case for the legalisation seems stronger with 

29the lobbying moving for it rather than against.  The next section of the 
paper deals with the case for its legalisation and economic 
repercussions.

IV. The Debate on Legalisation

 The case for sports' gambling is fast becoming increasingly one-
sided, because prohibition or not, sports' gambling is not going to be easy 

30
to dispel.  Similar to the Prohibition of Alcohol during the 1920s in 
America, the economists are finally being led to believe that it would be 
more feasible to allow the perpetuation of these activities and exploiting 
them to gain benefits, rather than to pretend they don't exist. The case for 
a liberal policy on sports' betting has some compelling arguments, the 
merits of which are such as the following.

A. Arguments for Legalisation

1. Combating Falling Integrity in Sports & Organised Crime

 In an illegal setup, proceeds from sports gambling are accrued 
privately by individuals involved in betting rackets, creating a 
doorway for other illegal activities like tax evasion and money 
laundering. It has been observed that criminalising sports' gambling 

31has increased overall crime in the United States.  Match-fixing by 
players and bookies not only tarnishes perceptions held by loyal sports' 
fans but also involves negative repercussions like the loss in value of 
being associated with that sport by sponsors and the media as a 

29 Parry, supra note 6.
30 Walt Bogdanich, James Glanz & Agustin Armendariz, Cash Drops and 

Keystrokes: The Dark Reality of Sports Betting and Daily Fantasy Games, The 
New York Times, (October 15, 2015), http://www.nytimes.com/interactive/ 
2015/10/15/us/sports-betting-daily-fantasy-games-fanduel-draftkings.html 
[Accessed Jun 15 2016].

31 Andrew Vacca, Sports Betting: Why the United States Should Go All in, 
11WILLIAMETTE SPORTS LAW JOURNAL 1, 12 (2014).
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23 Hawkins, supra note 14.
24 New Jersey was one of the states that was intended to have legal sports betting at the 

time of passing of PASPA, but failed to get the motion for a federal law on it passed 
in the one-year window afforded to it. See, Statehouse Bureau Staff, 4 Major Pro 
Sports Leagues, NCAA Sue to Stop N.J. from Allowing Betting,  NJ.com, (August 
7, 2012), http://www.nj.com/politics/index.ssf/2012/08/4_major_pro_ 
sports_leagues_sue.html [Accessed Oct 12 2015].

25 Adam Silver, N.B.A. Commissioner Adam Silver: Allow Gambling on Pro Games, 
The New York Times, (November 13, 2014), http://www.nytimes.com/ 
2014/11/14/opinion/nba-commissioner-adam-silver-legalize-sports-betting.html 
[Accessed Jun 15 2016].

26 Rick Maese, Conference tournaments hit jackpot in Las Vegas, much to chagrin of 
NCAA Washington Post, (March 11, 2015) https://www.washingtonpost.com/ 
sports/colleges/conference-tournaments-hit-jackpot-in-las-vegas-much-to-
chagrin-of-ncaa/2015/03/11/adc461cc-c810-11e4-bea5-b893e7ac3fb3_ 
story.html [Accessed Jun 15 2016].

27 ICSS Report, supra note 3. 
28 Stan Hey, Our National Love Affair: A History of the Betting Shop The 

Independent, (April 5, 2008) http://www.independent.co.uk/sport/racing/our-
national-love-affair-a-istory-of-the-betting-shop-804966.html [Accessed June 15 
2016].

23integrity of much-venerated sports at the societal level.

 The  law was  recen t ly  con tes ted  on  the  g rounds  o f 
unconstitutionality by the state of New Jersey, with the sports 

24
powerhouses now demanding for its legalisation.  National Basketball 
Association (NBA) Commissioner, Adam Silver argues that sports 
wagering remains an integral part of the way in which fans remain 

25involved in a sport.  A large illegal sports betting market exists to 
validate this claim; while sports betting is largely legal in European 
countries, it is done at an illegal but massive level in the U.S. Statistics 
about 'March Madness', the college basketball season of 2015 support his 
idea. The event that lasted three weeks saw a total of U.S $2.5 billion 

26
being exchanged illegally.  This is a fraction of the staggering amount 
that is bet on sporting events per year in the country, which is $140 billion 

27
according to the American Gaming Association.

 Parallels have been drawn between contemporary outlooks 
regarding sports' betting in the States with United Kingdom in the 
1960s, where sports' betting is wholly legal and dissociated with 

28
possibilities of criminal underpinnings.  The realisation that sports' 
betting is a phenomenon that's here to stay and its effective monitoring 
is the only way of ensuring that corruption scandals don't plague the 
sport seems to be the guiding principle for its legalisation, the demand 
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32 consequence of lowered demand.  While profits from successful bets 
are the driving factor behind fixing of events in sports matches 
irrespective of legality, a regulated market for innocuous bets and 
monitoring suspicious betting activity seems a more prudent method to 
confront sports offences. A higher probability of detection and greater 
financial penalties lowers the incentive for players and bookmakers to 

33cheat.

2. Direct Tax Revenue

 In order to combat activities such as gambling, the government has 
basically three options; (1) to ban the activity completely and appropriate 
funds to see to the implementation of these laws, (2) to have legislations 
prohibiting it in place but not putting any financial clout behind their 

34implementation and (3) to legalise the activity and extract taxes from it.  
Since most countries are not able to effectively prohibit the transactions 
of sports' gambling that take place on the web, states such a Missouri 
believe that it would be more effective to remove the ban in order to 
generate income by applying existing tax laws to the trade. While sports' 
betting laws prohibit such activities from taking place, profits from 
transaction between bookies and bettors accrue to the unregulated 
sportsbooks owners and underworld mafia and cartels instead. Though 
the exact figures for the sports' betting market aren't certain, the national 
estimate puts them at around U.S $400 billion a majority of which is 

35
illegal.  Therefore, an able government policy would indicate that a tax 
rate that brings in a proper amount of revenue for the government that 
more than adequately meets the costs of the regulation and does not 
dissuade the participants from leaving the legal betting market for 
underhand dealing to be the most appropriate measure to combat the 

36phenomenon.

3. Indirect Benefits from Trade

 The most evident consequence of legalising sports' betting would be 
the creation of collateral employment opportunities. Bookkeeping in 
American states that permit legal sports' betting constitutes a stable 
profession, which could be a boon for America's chronically high rates of 

37unemployment.  Legalisation also means deriving benefits of the 
naturally ensuing ancillary industries, better known in economic terms as 

38
'crossover effects'.

 This means greater tourism, Las Vegas, Nevada being the 
quintessential case study for the development of the tourist industry 
based on gaming notoriety. More than just taxes, the hospitality industry 
that stem from handling all these tourists is another source of economic 
returns for the state. Rent from hotels, restaurants, alcoholic beverages 
and tobacco sales that result from a single weekend spent by a tourist in a 

39
gaming state testify to the benefits of its endorsement.

4. Protection of Betting Market Participants

 Despite the illegal status of online sports gambling in the States, 
Americans form a huge percentage of the market and figures from 1997 
shows that out of the then U.S. $1 billion global market, U.S. $600 

40
million were from America.  Economist and Public Policy scholar Justin 
Wolfers argues that the economic principle behind the legalisation of 

41sports betting is the preference for transparency in market participants.  
Regulated markets ensure that bettors who win get returns, which greatly 
increases the incentive for betting as it ensure that scam book runners do 
not abscond with profits. The premise behind this is at once the activity is 
legalised and monitored by state governments, potential market 
participants are less hesitant about engaging in the market, which will run 
itself on free-market principles effectively.

37 Statista, Unemployment rate in the U.S. 1990-2014, (2015),  http://www.statista.com/ 
statistics/193290/unemployment-rate-in-the-usa-since-1990/ [Accessed Oct 12 2015].
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39 David M. Schwartz, ''Nevadas tax income from gaming well below other markets, Las 

Vegas Sun News, (October 7, 2001), http://lasvegassun.com/news/2011/oct/07/ 
nevadas-tax-income-gaming-well-below-other-markets/ [Accessed Oct 12 2015].

40 Parry, supra note 6.
41 Ian Mcgugan, The Case for Legalized Gambling on Sports, The New York Times 

(January 23, 2015), http://www.nytimes.com/2015/01/25/magazine/risk-
factor.html [Accessed Oct 10 2015].

32 David Forrest & Robert Simmons, Sport & Gambling, 19(4) OXFORD REVIEW OF 
ECONOMIC POLICY 598, 607 (2003). 

33 Id. 
34 Eric Meer, The Professional and Amateur Sports Protection Act (PASPA): A Bad 

Bet for the States, 2(2) UNLV Gaming Law Journal  (2011).
35 National Gambling Impact Study Commission, Final Report (1999), available at 

http://govinfo.library.unt.edu/ngisc/reports/2.pdf. 
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3. Financial Drain

 Gambling is known to cause serious addictive behaviour in 
bettors, most of who are unreasonably afflicted with self-confident 

44beliefs on having a chance of always winning.  Such behaviour results 
in wasteful expenditure and is known to lead to high levels of addictive 

45and suicidal behaviour.  Scholars believe that it would also take away 
from altruistic activities like charitable donations and charitable 
gambling events. Sports' gambling also offers a pursuit for young 
teenagers, who are easily receptive to the dangers of addictive 

46
behaviour early on.

V. Sports Betting in the Indian Context 

 The debate around legalising sports betting in India originates in the 
context of cricket's match-fixing scandals. Match/spot fixing and 
unregulated betting have plagued the sports' popularity post the Indian 
Premier League's inception in 2008, with various stakeholders waking to 
the realisation that sports betting is a ubiquitous phenomenon that 
requires regulation to bring it out of the USD 150 billion black market of 

47
underhand transactions.

 Multiple authorities have suggested the legalisation of sports 
betting in an attempt to check the incidence of fixing, including the 
Committees set up by the Hon'ble Supreme Court under the aegis of 
former Chief Justice R.M. Lodha and Justice Mukul Mudgal to look into 

48allegations of sports fraud and suggest transparency reforms.  The 
recommendations are in line with those of the 2001 Condon Report 
published after the Hansie Cronje incident under the ICC's Anti-

B. Arguments Against Legalisation

1. Trade-Offs for State Governments

 Governments find that legalising sports betting played against their 
economic interests, even if it was a legal viability. State governments in 
the U.S compete for opportunities to host professional franchises college 
sports tournaments in their cities because of the revenue that they acquire 
from these events. Leagues are vehemently opposed to the concept of 
sports' gambling and have been the most vocal lobbyists against it. These 
leagues enjoy a significant power status in the way sports are run in the 
country, and the discussion of legalising is accompanied with the 
possibility of these competitions turning away for other states. In such a 
situation, the government faces the trade-off of acquiring proceeds from 
a domestic college tournament or the economic returns from legalising 
betting on it.

 Despite the change with the advent of a new power politics at the 
helm of these institutions that are looking to support the cause, the 
leagues' are not offering their support to the movement. The National 
Collegiate Athletic Association (NCAA), the National Basketball 
Association (NBA), the National Football League (NFL), the National 
Hockey League, and Major League Baseball filed a federal lawsuit 
against New Jersey in order to prevent sports betting which was against 
the PASPA on the grounds that it maintained the integrity of sports in 

42
viewers' opinions.

2. Insatiable Greed 

 The counter view to the argument of legalising from the participant 
protection perspective is that once the gambling is legal, it will be taxed 
and would naturally entice bettors to move towards the unregulated 
illegal market. Neither would lead to a reduction in match fixing. Maria 
Haberfeld, a Criminal and Political Science expert at John Jay College of 
Criminal Justice believes that legalisation would not dismember the 
desire to make greater profits in bettors; people would be forced to 
become more ingenious to make the best bet which they inevitably do 

43
when there is a question of a huge amount of money on the line.

44 Emanuel V. Towfigh et al., Dangerous Games: The Psychological Case for 
Regulating Gambling, 8 Charleston Law Review 147 (2013).

45 Miller & Claussen, supra note 8.
46 Towfigh, supra note 45.
47 KPMG, Online Gaming: A Gamble or a Sure Bet, (2010), available at 

https://www.kpmg.com/EU/en/Documents/Online-Gaming.pdf [Accessed June 8 
2016].

48 Justice R.M. Lodha, Report of the Supreme Court Committee on Reforms in 
Cricket, (2015-16)  available at https://lodhacommittee.wordpress.com (last 
visited May 29, 2016); Justice Mukul Mudgal, Report on the Allegations of Betting 
and Spot/Match fixing in the Indian Premier League-Season 6 Volume 1 (2014) 
available at  ht tp:/ /www.thehindu.com/multimedia/archive/01750/ 
JUSTICE_MUDGAL_IPL_1750743a.pdf .

42 Parry, supra note 6.
43 Mcgugan, supra note 42. 
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Corruption Unit and the 2014 Report by International Centre for Sports 
49

Security on the integrity of competitive sports.

 In similarity to the debate around the PASPA, the most powerful 
cricket-governing body in India, the BCCI, is opposed to the 
recommendation of the Lodha Committee and contested the feasibility of 

50a uniform sports betting law in India.

A. Legal Status of Betting: The 'Game of Skill' Model

 The legality of betting with stakes vis-à-vis gaming laws in India 
depends, as in most foreign jurisdictions, upon whether the game is one 
of skill or of chance. Games based on skill are deemed lawful trading 
activities and are guaranteed protection under Article 19(1)(g) and 

51
Article 301 of the Constitution.  Section 12 of the Public Gambling 
Act, 1867 envisages an exception of betting on games of skill played 
anywhere in the country. Currently, gambling is legal in Goa and 
Sikkim and licensed online gambling is legal only within the territorial 

52limits of Sikkim for non-residents.  Nagaland recently brought out a 
legislation to regulate online games of skill; however, this Act may be 
open to constitutional challenges as per the Chamarbaugwala 
judgement and Entry 42, List I of the Seventh Schedule regulating 

53inter-state trade and commerce for extra-territorial effect.  Sports 
betting is excluded from the Act's designated list of games of skill at 
the present stage. 

 The Information Technology Act, 2000 and the Information 
Technology (Intermediaries Guidelines) Rules implicitly prohibit online 

49 Condon, P., Report on Corruption in International Cricket, Anti-Corruption Unit, 
International Cricket Council (2001) available at  http://www.icc-
cricket.com/about/47/anti-corruption/reports.

50 'Betting and Gambling' is a state subject under Entry 34, List II of the Seventh 
Schedule and legislations governing gambling differ by state. See, Jay Sayta, Not 
in Favour of Legalising Betting, BCCI tells SC Gambling Laws in India, (May, 4, 
2016), http://glaws.in/2016/05/04/not-in-favour-of-legalising-betting-bcci-tells-
sc/ [Accessed May 23 2016].

51 State of Bombay v. R.M.D. Chamarbaugwalla, AIR 1957 SC 699.
52 Sikkim Online Gaming (Regulation Act), 2015.
53 Jay Sayta,   Nagaland Governor approves the Online Skill Games Bill, Gambling 

Laws in India, (April 9, 2016), http://glaws.in/2016/04/09/nagaland-governor-
approves-the-online-skill-games-bill/ (last visited Jun 15, 2016). Territorial nexus 
has been appositely explained by the Supreme Court in numerous judgements, 
including Chamargbaugwala.
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gambling. The rules place the onus on ISPs to inform users not to upload, 
publish or transmit any information relating to or encouraging 

54
gambling.  Rule 3(a) of the Foreign Exchange Management Rule 
(Current Account Transactions) Rules, 2000 prohibits remittances 
specified in Schedule I, which include winning from lotteries, football 

55pools, sweepstakes etc.

 If one were to analyse the jurisprudence on 'games of skill' by the 
Courts of the country it would be easier to view betting on cricket a 
game of skill as opposed to gambling on mere chance. While deciding 
upon the legality of race-horse betting in K.R Lakshmanan v. Union of 

56
India,  the Supreme Court relied upon factors involved by bettors in 
placing these bets. Numerous considerations such as the pedigree of 
the horse, training and conditioning provided to it by jockeys, 
conditions of the turf on which the race is being held, etc. formed the 
basis of a rational and reasoned decision by a better to place his money 
upon a certain horse. The winner in such a competition, although 
dictated to some degree by changing odds during the game, wasn't a 
function of random allocation such as the fall of a dice or turn of a 
wheel in a game of roulette. It depended upon an outcome formed by 
years of nurturing and analysis of experts by closely studying these 
games. Horse race betting therefore was held to be a game of skill as 
success 'depended principally on the superior knowledge, training, 

57attention, experience and adroitness of the player'.  It is essential to 
note for this analysis that the fact that a certain degree of chance is 
involved in any kind of bet does not determine its illegality, as Courts 
across jurisdictions have interpreted the term 'mere skill' prevalent in 

58
Gaming legislations in India to mean a 'preponderance' of skill.   
Therefore, the test of whether betting of a certain nature is a game of 
skill is the 'substantial degree or preponderance of skill' on chance and 

54 Information Technology Act, 2000, § 67; Information Technology (Intermediary 
Guidelines) Rules, 2011, Rule 3(2)(b). 

55 Foreign Exchange Management Rule (Current Account Transactions) Rules, 2000, 
Rule 3(a).

56 K.R Lakshmanan v. Union of India, AIR 1996 SC 1153. 
57 Lakshmanan, ¶ 3.
58 The Court gleaned two principles from the judgements of the Chamarbaugwala 

case and the Satyanarayan case: (i) the competitions where success depended on 
substantial degree of skill were not 'gambling' and (ii) despite an element of chance 
being present, if a game was preponderantly a game of skill it would nevertheless 
be a game of "mere skill". K.R. Lakshmanan , ¶ 20. 
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not the exclusion of chance on the outcome of the game entirely. This is 
59

applied in the US as the 'Dominant Factor Test'.

 The author believes that the argument for legalising horse race 
betting in the Lakshmanan judgement can be extended to justify bets on 
all kinds of regularised sports. Justice Mudgal in his book 'Law and 
Sports in India: Development, Issues and Challenges', argues that sports 
betting is not illegal per se as it “involves an element of the predominant 
skill of both the player and the bettor” and laws for its legalisation must 
be implemented forthwith to curb the incidence of fixing in sports and 

60
supplement proceeds for the exchequer.  Vidushpat Singhania (founder 
of Sports and Gaming law firm Ludus Legal) explains further that since 
bets on a player's likely performance are made on skilled deductions of 
his strengths during a game, his past performances gleaned from 
statistics and even his body language on the field, betting on sports events 
would be a game of skill and therefore beyond the purview of the Public 

61Gambling Act or other state acts.  In cricket for example, the outcome of 
a game depends on multiple factors like the performance of the team in 
that specific format of the game, form of current players in the team, the 
playing conditions in the venue where a match is held, the selection of the 
playing 11 in any given tournament, the history of the team in matches 
against a certain opponent, injuries of players on both sides, weather 
conditions during the match and so on. An avid bettor requires a 
methodical understanding of how interaction between these factors 
impacts outcomes of games which he acquires through a multitude of 
cricket analysis, prediction software and statistics available on the sport 

62
across forums.  A paper on the spectrum of speculation by Professor 

59 This test, which has become increasingly debated upon in the context of fantasy sports 
recently, involves a spectrum with pure skill and pure chance on opposite ends. Where 
a player's ability determines the outcome of the game more than the chance factor, it 
would be held to be game of skill. See, Jeffrey C. Meehan, The Predominate Goliath: 
Why Pay-to-Play Daily Fantasy Sports are Games of Skill Under the Dominant 
Factor Test 26(1) MARQUETTE SPORTS LAW REVIEW 5, 16 (2015).

60 MUKUL MUDGAL AND VIDUSHPAT SINGHANIA, LAW AND SPORTS IN INDIA: 
DEVELOPMENT ISSUES AND CHALLENGES (2016).

61 Vidushpat Singhania reasons that bets of this nature constitute wagering contracts 
and are governed by Section 30 of the Indian Contract Act, 1872. These contracts 
are void in the eyes of the law but not illegal, as they are not expressly prohibited by 
an existing legislation. See Singhania, supra note 16, at 469.

62 How Can Prediction Analysis be Used in the Game of Cricket?, QUORA.COM, 
available at https://www.quora.com/How-can-prediction-analysis-be-used-in-
the-game-of-Cricket [Accessed June 10 2016].

Christine Hurt (2006) places sports betting on the same threshold as 
63

trading in stocks.  A large swathe of information is publicly available for 
both avenues, which allows investors to make informed decisions despite 
factors external to the market player's control being prevalent. It may be 
argued then, that sports' betting is just as legal as trading on the stock 
market.

B. State, Paternalism and Games of Vice

 It is also of relevance to recognize the prospect of an affirmative 
sports gambling legislation outside of the currently existing skill-chance 
framework prescribed by Courts and legislations. The skill-chance 
spectrum has been termed as irrelevant to the future of sports gambling 
and the emphasis on regulation and taxation on all its forms, be they skill 

64based or governed entirely by unfair chance has been put forward.  Laws 
in U.K, Australia and South Africa amongst many other European 
nations have legalised sports betting and adopt a morally neutral stance 
on gambling; freedom of choice to citizens and reduction in social costs 

65
are the primary objectives.

 Gambling has been perceived in India's legal history as a depravity 
indulged in by the disreputable or beguiled. Numerous judgements cite 
religious edicts to demonstrate the malicious and destructive nature of, 

66
and cultural antipathy towards gambling.  At the time of the insertion of 
'gambling' as an entry in the State list, Shri Lakshminarayan Sahu during 
the Constituent Assembly debates maintained that a nation born of the 
Gandhian ideal of truth had no place for gambling and the understanding 
reached was that it was being added solely to empower states to prohibit 
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63 Christine Hurt, Regulating Public Morals and Private Markets: Online Securities 
Trading, Internet Gambling, and the Speculation Paradox, 86 BOSTON 
UNIVERSITY LAW REVIEW 371, 378 (2006).

64 See, Jay Sayta, NUJS hosts first of its kind conference on the Gaming and Betting 
industry, top professionals discuss social, legal and constitutional issues, 
Gambling Laws in India,  (September 15, 2013) http://glaws.in/2013/09/15/nujs-
hosts-first-of-its-kind-conference-on-the-gaming-and-betting-industry-top-
professionals-discuss-social-legal-and-constitutional-issues/ (last visited Jun 13, 
2016), and Dustin Gowker,

 NBA Commish Adam Silver Talks Daily Fantasy at SXSW, LEGAL SPORTS REPORT, 
(March 14, 2016) http://www.legalsportsreport.com/8994/nba-adam-silver-on-
dfs/ (last visited May 29, 2016).

65 FICCI, Regulating Sports Betting in India-A Vice to be Tamed?, (2012), available at 
http://ficci.in/spdocument/20254/report-betting-conference.pdf.

66 State of Bombay v. R.M.D. Chamarbaugala, AIR 1957 Bom 1¶ 45.
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conceding, that the gambling is something to be restrained as opposed to 
encouraged by the state, can this argument be used to successfully defend 
the denial of free and informed choice? The Public Gambling Act 
possibly requires a reconceptualization of what must be deemed offences 
within the activity of gambling and introduce an operative structure to 
tackle the ills of compulsive behaviour that are removed from entrenched 
ideas of morality. The onus to set this ball rolling lies, most certainly, in 

74the legislative's court.

VI. Appraising Pro-Legalisation Jurisprudence: 
Lessons from the Commonwealth

 History is testament to the inefficiency of absolute prohibitions and 
leakages created by overarching legislation, which cannot be effectively 

75
stemmed by law enforcement.  Gambling laws in India are vestiges of a 
pre-independence era; gambling remains illegal despite its legalisation 

76
in the U.K since the 1960s.

 The recourse to criminal legislation is effectively adopted in the 
United Kingdom so as to uncover the organised crime network that is 
usually involved with large-scale betting. The U.K Gambling Act, 2005 
is a consolidated legislation on gaming activities which creates specific 
offences for cheating, including match-fixing. Section 9 of the U.K. Act 

77
defines 'betting' broadly to include forms of sports betting in it.  
'Cheating' in order to further any deception in the process by which 

78gambling takes place is an offence.  The Act established a Gambling 
Commission which is responsible for issuing licenses to parties 

79interested in offering betting services in the U.K.  Licensed gambling 
companies are heavily regulated by the License Conditions and Codes of 
Practice, which places an obligation upon these companies to disclose 

67such activities.  The State's outlook towards gambling remains hostile in 
the most recent debates leading up to the pro-legalisation agenda coming 

68
to the forefront.

 This paternalistic attitude decidedly laid down the current legal 
position of gambling by a five-member bench in R.M.D Chamarbaugwala 

69v. Union of India  as an activity which is 'res extra commercium' or 'outside 
the scope of commerce'. Therefore, gambling does not enjoy the protective 
ambit of the fundamental right to free trade mentioned previously in the 
context of games of skill. The Roman law doctrine was introduced in India 

70
(incorrectly, see DATAR ) in this judgement while deciding upon the 
question of gambling businesses and began to be invoked by Courts 
subsequently to prohibit any manner of activities perceived as 'immoral' or 

71'noxious' by the Indian judiciary.  The effect of such a categorisation is that 
state policies on the matter are not subject to 'reasonable restrictions' under 
the Constitutional regime and can be completely forbidden. 

 The role of the state in promoting a certain virtue over another while 
proscribing gambling as a vice in what Lon Fuller calls in his framework 
in 'The Morality of Law' as “the morality of aspiration”, is worthy of 

72interrogation.  Liberal political theory condemns the interference of 
state mechanisms in prescribing 'higher morality' as opposed to interests 
of administrative law. Does the state in fact have the prerogative to 
designate gambling as a 'privilege' and not a 'right', subjecting it to the 
discretion of state policy? What can be said of a state which derogates 
citizenship to an understanding that involves making decisions for the 

73
'undiscerning and improvident common man'?  Assuming, but not 

74 Shamik Chakrabarty, Ringside view: The big challenge The Financial Express, 
( January  10 ,  2016)  h t tp : / /www.financ ia lexpress .com/ar t ic le / fe -
columnist/ringside-view-the-big-challenge/191436/ [Accessed May 25 2016].

75 Markandey Katju, Prohibition Has Never Worked and Never Will The Wire, 
(January 1, 2016) http://thewire.in/2016/01/01/prohibition-has-never -worked-
and-never-will-18424/ [Accessed Jun 13, 2016].

76 Jay Sayta, Legality of Poker and Other Games of Skill: A Critical Analysis of 
India's Gaming Laws 5 NUJS LAW REVIEW 93, 94 (2012).

77 Gambling Act, 2005,§ 9 (United Kindom).
78 § 42, Id.
79 § 20, Id.

67 Question by Shri Lakshminarayan Sahu, CONSTITUENT ASSEMBLY DEBATES 
(September 2, 1949).

68 Jay Sayta, Union Law Minister refuses to support sports betting legalisation, says 
time not ripe, Gambling Laws in India, (January 1, 2016) http://glaws.in/ 
2016/01/07/union-law-minister-refuses-to-support-sports-betting-legalisation-
says-time-not-ripe/ [Accessed Jun 13 2016].

69 AIR 1957 SC 628.
70 Arvind P. Datar,  Privilge, Police Power and Res Extra Commercium – Glaring 

Conceptual Errors, 21(1) NATIONAL LAW SCHOOL OF INDIA REVIEW 133, 145 (2009).
71 Arvind Datar & Shivprasad Swaminathan, Police Powers And The Constitution Of 
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INTERNATIONAL LAW REVIEW 63, 69 (2014).
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80any of form of suspicious betting activity.  Other measures include 
awarding of discretion to local authorities for regulating timings for 
betting parlours, advertising restrictions and display of warnings about 

81
responsible gambling by providers.

 Regulation in the U.K is rigorous; an operating license is 
necessary for offshore betting companies wanting to provide services 

82in the subcontinent.  Only licensed remote operators are permitted to 
advertise legally in the U.K, and are subjected to a tax of 15% on all 

83
gross profits made on bets by U.K. residents.  The significant 
involvement of Asian betting companies in sponsoring teams in the 

84
English Premier League  ensures a two-fold impact; first, suspicious 
remittances of money from foreign jurisdictions will be brought under 
the ambit of the Gambling Commission and second, the 15% tax rate 
applicable on licensed operations will be implemented on foreign 
providers, bringing in a higher revenues for the British Crown. The 
ICC's Anti-Corruption and Security Unit has Memorandums of 
Understanding in place with the U.K. Gambling commission and legal 
betting companies like Betfair to closely monitor betting transactions 

85
through these agencies.

 By distinguishing legal from illegal forms of betting, the U.K Act 
is able to weed out and penalise corruption is manipulating sport 
outcomes while reaping a percentage of tax from legal bets. The 
existence of a regulatory commission which has powers to rescind 
licenses and prosecute illegal bets ensures that small to medium sized 
bettors are brought to the white market rather than being driven 
underground where the apprehension of serving as gateway crimes 
lurks. The Commission has also established a Responsible Gambling 

Strategy Board (RSGB) to inform consumers against addictive 
86

behaviour.

 Gambling was legalised in South Africa by The National Gambling 
Act introduced in 2004, which included provisions for physical and 

87online betting on sports.  In similarity to the English model, this Act also 
differentiates between illegal and legal forms of betting. Sports 
Gambling is illegal when the outcome of the game depends upon an 

88
activity which is itself illegal.  This includes all form of cheating, fixing 
and other methods of match-throwing which have been designated 
unlawful, and may possibly be too narrowly worded to deal with various 
forms of sports corruption. Legal gambling is regulated through national 
licenses and also includes non-contractual informal bets between two 

89individuals.  In this regard, the author considers the compulsory license 
betting format of the U.K. more efficient with respect to monitoring 
money flows. 

 Recent allegations of fixing in tennis matches at the Australian 
Open have brought widespread sports gambling culture in Australia to 

90
question.  The Interactive Gambling Act, 2001 governs wagers on 
sporting events. Online interactive games such as online poker are 
outlawed, including “in-play” sports betting, i.e. betting on an 
outcome in the match after it has commenced although the same can be 

91done telephonically.  International operators such as William Hill and 
Bet365 attempted to by-pass this provision by offering Voice-over 
Internet Protocol (VoIP) so that customers could place in-play bets via 
a call-like mechanism, which has led to a review of the in-play betting 

92
rule by the Australian Communications and Media Authority.  The 
Review inconclusively stated that until “effective harm minimisation 
and consumer protection measures” were put in place, the original 

86 Responsible Gambling Strategy Board, Department for Culture, Media and Sport 
(United Kingdom).

87 National Gambling Act, 2004, § 1 & § 4 (South Africa).
88 Id. § 7.
89 Id. §§8, 28.
90 Everything to play for, The Australian http://at.theaustralian.com.au/link/ 

de8e6248040797bf60b633444239e2e2? domain=theaustralian.com.au 
[Accessed Jun 14 2016].

91 Interactive Gambling Act, 2001, § 15 (Australia). 
92 Robert Clarke, James Morley & Sally Milner, –'––'In-play betting  Don't bet on it, 

Mondaq (May 8, 2016) http://www.mondaq.com/australia/x/489348/Gaming/ 
Inplay+betting+dont+bet+on+it (last visited Jun 14, 2016).

80 Sec.15.1.1, Licence Conditions and Codes of Practice – Gambling Commission, 
available at http://www.gamblingcommission.gov.uk/pdf/Latest-LCCP-and-
Extracts/Licence-conditions-and-codes-of-practice.pdf.

81 UK Gambling Act is now in force, The Register (September 4, 2007) 
http://www.theregister.co.uk/2007/09/04/gambling_act_in_force/ [Accessed Jun 
12 2016].

82 Gambling (Licensing and Advertising) Act, 2014, § 33 (United Kingdom).
83 Gambling Act, 2005, Part 5 (United Kingdom).
84 Squire Patton Boggs, The Gambling (Licensing and Advertising) Act: A Squeeze on 

Sports Sponsorship 12(6) SPORTS LAW ADMINISTRATION & PRACTICE 12 (2014). 
85 Andrew Miller, ''“You”ll never entirely eradicate fixing Cricinfo, (July 7, 2010) 

http://www.espncricinfo.com/match-fixing-anniversary/content/story/ 
465725.html [Accessed Jun 13 2016].
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intent of the Interactive Gambling Act to prohibit online in-play sports 
93

gambling must be enforced.  The official government response to this 
review stated in its comments upon the recommendation that it did not 
intend to expand the Australian betting market by offering in-play 

94
services.  A shutdown initiative ensued by the Australian government 

95in furtherance of this.  The conclusion is that in-play sports betting 
remains illegal and will probably continue to be so in the foreseeable 
future in Australia.

VII. Conclusion: An Effective Gambling Policy 

 The Gaming policy in America and similarly, in India, is in its 
current state is not adept enough to meet the objectives of monitoring a 
ban on sports' gambling in the face of fixing scandals. Concerns such as 
saving the integrity of sports fall flat in the face of instances where 
prohibition does not positively reduce the incidence of point-shaving and 
intentional tanking by players for money. The correlation that an outright 
ban reduces the scope for match fixing is thus flawed, because facts show 
that it only creates alternative channels for sports' gambling that are 
illegal and unmonitored and major cash flows between these channels is 
not tracked by government enforcers. Sports scandals themselves have 
not shown preponderance towards reducing the spectatorship for 
respective sports and the apprehension of major sports leagues that they 
reduce the market for sports consumers may be unsound.

 A better approach presently carried out by a number of European 
countries like United Kingdom, Norway, Germany and Hungary is to 
target the supply side of gambling providers. Gambling in these countries 
is a monopoly trade, which makes the monitoring, regulation and control 

96
of gambling activities a smaller burden to fulfil.  A licensing 

arrangement could be extended to all forms of sports' gambling in a 
manner that state-run lotteries are prevalent in the U.S. currently. State-
regulated parlours would be at a competent level to designate what kind 
of betting must take place, for instance spread betting, the practice of 
ascertaining a spread of scores below or above which bets are taken could 
be outlawed to ensure reduction of point-shaving by players. The public 
choice model of choosing the parameters of regulation based on lobbying 
by interest groups should determine the manner and method of policy 
adoption by the state. The economic benefits of legalisation have 
changed from the time of the Prohibitive attitude of the early 1900s and a 
large amount of interest has been garnered for sports betting as integral to 
the way in which sports fans consume sports presently. People are less 
inclined to accept the paternalistic attitude of governments in deciding 
what avenues of activity must or must not be prohibited.

 An important criterion for ensuring that legalisation would be 
effective would be to place incentives for bettors to remain in the legal 
market. An over-taxed betting policy would drive out those who desire 
to engage in legal betting activities from the market towards the 
underworld economy where safety of transactions is lowered along 
with tax rates. In the 1950s, the U.S government taxed gambling at a 
high rate of ten percent, until it had to be lowered so as to bring in 

97maximum bettors under the ambit of legal betting.  Contrarily, high 
betting taxes to the extent of fifteen percent in United Kingdom did not 
lead to a major outflow of market participants because of the minimal 
underground criminal betting syndicates in the country. The 
appropriate balance of deriving sufficient revenues to offset the ill-
effects of legalisation and ensuring the activity remains functional in 
the largely legal domain has to be devised. Focus on these policies 
becomes exponentially more crucial for governments in the face of the 
advent of online transacting, where it can be effectively handled by 
geo-blocking technology.

 An overhaul of the Public Gambling Act in India to eke out a space 
for legal gambling activities in a safe, transparent and regulated 
manner is suggested by the author. The current regime is archaic as 
against countries that are successfully carrying out regulated betting, 
even in comparison to the limited betting model practised in Australia.  

97 Hawkins, supra note 14.

93 Barry o' Farrell, Review of Illegal Offshore Wagering, Department of Social 
S e r v i c e s ,  P a r l i a m e n t  o f  A u s t r a l i a  ( 2 0 1 5 )  ,  a v a i l a b l e  a t 
https://www.dss.gov.au/sites/default/files/documents/04_2016/review_of_illegal
_offshore_wagering_18_ december_2015.pdf.

94 Government Response to the 2015 Review of the Impact of Illegal Offshore 
Wagering, available at https://www.dss.gov.au/sites/default/files/documents/ 
04_2016/government_response_review_illegal_offshore_wagering.pdf.

95 Ladbrokes yanks live-betting service The Sydney Morning Herald, (June 14, 
2016) http://www.smh.com.au/business/ladbrokes-yanks-its-livebetting-service-
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A specifically-appointed Commission established under the Ministry 
of Youth Affairs and Sports to look into corruption in sports is a glaring 
necessity. While a strong regulatory model cannot wholly dispel the 
disillusionment arising out of manipulation in sport, it can go a long 
way in creating an atmosphere that champions the virtue of integrity in 
sport.
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Abstract

It has always been a struggle to bring about sustainable 
development, which is resolved through the concomitant 
roles of legislation, executive action and adjudication. It is 
through their collective functioning that the foundation of 
environmental jurisprudence in India was laid. However, 
due to the proliferation of litigation and environmental 
concerns in equal measure, the judiciary had become 
incapable of disposing of cases in a timely manner. This led 
to the establishment of the National Green Tribunal, which 
was set up through the National Green Tribunal Act, 2010, 
after the failure of several statutory authorities. It is a fast 
track quasi-judicial statutory body comprising of judges 
and scientific experts and was established in pursuance of 

th
the Rio Declaration, Stockholm Conference and the 186  
Law Commission Report, to adjudicate upon matters 
involving substantial questions of the law relating to the 
environment. It provides a new dimension to environmental  
adjudication by curtailing delays and imparting objectivity. 
The Tribunal, given its composition and jurisdiction, with 
powers to settle environmental disputes and provide relief 
and compensation including restitution of the environment, 
is envisaged to be a specialized environmental adjudicatory 
body having both original as well as appellate jurisdiction. 
Though the NGT has been an efficient adjudication 
framework, there are several hindrances which lay inits 
path.

This paper is an endeavor to analyze the circumstances 
culminating in the establishment of the NGT, the positive 
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Legislature enacted the Water (Prevention and Control of Pollution) Act, 
41974  under Article 252, which was the first legislation engendering an 

environmental law arena in the country. Several environmental 
legislations and subordinate legislations were enacted from time to time 

5like the Air (Prevention and Control of Pollution) Act, 1981,  Forest 
(Conservation) Act, 1980,  and the Biological Diversity Act, 2002. These 
concerns were further consolidated and collectively addressed by the 

6
extensive legislative 'umbrella',  which included the Environment 
Protection Act, 1986 and a plethora of subordinate legislations like 
Hazardous Waste (Management & Handling) Rule, 1989, Bio-medical 
Wastes (management & Handling) rules, 1998, Plastics Manufacture, 
Sale & usage Rules, 1999, The Noise Pollution (Regulation & Control) 
Rules, 2000, The Municipal Solid Wastes (Management & Handling) 
Rules, 2000 and the Batteries (Management & Handling) Rules, 2001. 
These legislations have taken into consideration the new concerns of 
environmental degradation resulting from human activities.

 In the 1970s the judiciary was equipped to handle cases of adversary 
character meant to defend private and social interests. In the early 1980s, 
through the persistent efforts of P.N. Bhagwati, J. and V.R. Krishna Iyer, 

7
J., the Supreme Court initiated the era of 'Social Action Litigation',  more 
commonly known as Public Interest Litigation which was a response to 

8the 'massification phenomenon'.  This ensured distributive justice by 
allowing suits filed pro bono publico by any public-spirited individual or 
organisation through the relaxation of the traditional rule of locus-

9standi.  It is through the increasing number of PILs and indictment of the 
10'epistolary jurisdiction'  that the highest Constitutional Court of the 

country, i.e., the Supreme Court of India, interpreted the constitutional 
provisions so as to provide a legal status to the rising environmental 
concerns in the progressive industrialized developing objective of the 
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4 Hereinafter referred to as 'Water Act'.
5 Hereinafter referred to as 'Air Act'.
6 DIVAN, SHYAM, ARMIN ROSENCRANZ, ENVIRONMENTAL LAW AND POLICY IN 

INDIA 66(Oxford University Press, 2001).
7 Upendra Baxi, Taking Suffering Seriously: Social Action Litigation in the Supreme 

Court of India, 4 THIRD WORLD LEGAL STUDIES 107, 108-11 (1985).
8 MAURO CAPPELLETTI, TOWARDS EQUAL JUSTICE: A COMPARATIVE STUDY OF 

LEGAL AID IN MODERN SOCIETIES (1978).
9 P. N. Bhagwati, The Judiciary in India: A Hunger & Thirst for Justice, 5 NUJS L. 

REV. 171 (2012)
10 Gideon v. Wainwright, 372 US 335 (1963).

results streaming out of its establishment, the scenario 
prior to the establishment of the NGT, the benefits derived 
out of its establishment and the several pitfalls which affect 
its efficacious functioning. Several improvements have 
been suggested by the author to buttress the adjudication 
mechanism established through NGT.

I. Evolvement of the Environmental 
Jurisprudence in India

 “In a few decades, the relationship between environment, resources 
and conflict may seem almost as obvious as the connection we see today 
between human rights, democracy and peace”

1- Wangari Mathai

 Due to the increasing paucity of environmental resources, there 
has been a tussle between environmental imperatives such as 

2sustainability and economic development.  This conflict is sought to 
be resolved through comprehensive legislation, able enforcement 
mechanism and adept adjudication. It is through the concomitant roles 
of these three factions that the environmental jurisprudence has 
developed. 

 It was only in the early 1970s that India, being the largest democracy 
in the world, took a step towards addressing the increasing 
environmental concerns, by setting up the National Committee on 
Environment Planning and Coordination (NCEPC) in 1972 which was 
rechristened the National Committee on Environmental Planning 
(NCEP) on April 1981, based on the recommendations of the Tiwari 
Committee. Further, subsequent to the participation of India in the 

nd
United Nations Convention on Human Environment in 1972, the 42  
Constitutional Amendment was brought about in 1976 which provided 
constitutional status to environmental concerns through Articles 48A 
and 51A(g). Sensitization of Gram Panchayats and Municipalities (local 
bodies) towards environmental issues was also undertaken through the 

3
incorporation of Articles 243(G) and 243(W).  In 1974, the Union 

1 Nobel Peace Laureate, 2004.
2 Narmada Bachao Andolan v. Union of India, AIR 2000 SC 3751; Goa Foundation v 

Diksha Holdings Pvt. Ltd., (2001) 2 SCC 97.
3 rd th73  and 74  Constitutional Amendments respectively.

Fortifying the National Green Tribunal



5958

country's economy. The Court aggregated diffused and individual rights 
in environmental problems to ensure the protection and improvement of 

11natural environment  and integrate the international principles of 
12 13 14sustainable development,  polluter pays,  public trust doctrine,  

15 16precautionary principle  and intergenerational equity  into the Indian 
1 7legal framework,  thereby enriching Indian environmental 

jurisprudence. This benchcame to be addressed as the 'Garbage 
18

Supervisor' or 'The Lords of Green Bench'.  The Apex Court undertook 
an activist approach and went on to constitutionally recognize “third 

19
generation rights”.  It was in the case of Rural Litigation and Entitlement 

20
Kendra v. State of U.P  that the Court for the first time, declared the 'right 
of people to live in a healthy environment' intending to extend the ambit 
of 'right to life' under Article 21 of the Constitution. After that the court 
indirectly approved of several rights relating to the environment through 

21 22
the series of M. C. Mehta cases,  laid down by the 'tireless campaigner',  
M. C. Mehta. Subsequently, the 'right to a healthy environment under 

23 T. Damodhar Rao v. S. O. Municipal Board, AIR 1987 A.P. 171; Chhetriya 
Pradushan Mukti Sangarsh Samiti v. State of U.P., AIR 1990 SC 2060; T. N. 
Godavarnam Thirumalpad v. Union of India, (2002) 10 SCC 606.

24 A.P. Pollution Control Board v. M.V. Nayadu II, AIR 1999 SC 912; Mrs. Susetha v. 
State of T.N. & Ors., (2006) 6 SCC 543; Narmada Bachao Andolan v. Union of 
India, (2000) 10 SCC 664; Subhash Kumar v. State of Bihar, AIR 1991 SC 420.

25 B.L. Wadehra v. Union of India, (1996) 2 SCC 594; Municipal Council Ratlam v. 
Vardhichand, (1980) 4 SCC 162.

26 M.C. Mehta v Union of India, Supreme Court of India, (1998) 9 SCC 589, 
M.C.Mehta v Union of India, (1999) 6 SCC 9 [matter regarding diesel emissions], 
Vellore Citizens Welfare Forum v. Union of India, AIR 1996 SC 2715.

27 Domenico Amirante, Environmental Courts in Comparative Perspective: 
Preliminary Reflections on the National Green Tribunal of India, 29(2) PACE 
ENVIRONMENTAL LAW REVIEW 4 (2012).

28 Rajendra Ramlogan, Natalie Persadie, The Inherent Conflict Between Sound 
Environmental Stewardship and Political Leadership in the Developing World in 
DEBORAH RIGLING GALLAGHER (ED.), ENVIRONMENTAL LEADERSHIP: A 
REFERENCE HANDBOOK (2012).

29 Id.

23 24Article 21',  'right to pollution free water',  'right to clean 
25 26

surroundings',  and 'right to fresh and pollution-free air'  have received 
direct recognition by the Hon'ble Court.

II. The Need for an Environmental Court: An 
Alternative Adjudication Forum

 The integration of the aforesaid rights and principles through 
precedents indicates the extensive and powerful role that the Judiciary 
has taken for itself and its intervention in the sphere of law-making by 
auguring judicial activism which gave a robust growth to the 
environmental jurisprudence in India. 

 Ideally the implementation of environmental law must be through a 
holistic balance between comprehensive legislation, executive action, 
and efficient jurisdiction to instill environmental discipline but the 
historical development of environmental law shows that the enforcement 
of environmental legislation appears to be more important than the 

27
creation of new ones.  Lately there has been an appalling sense of 

28
indifference and inaction on the part of  enforcement agencies  due to 

29
several economic and political predicaments of the Government  under 
whose auspices these agencies function. This prevailing ineptness and 
non-accountability of actors in the field of enforcement became 
problematic for the maintenance of environmental standards, which 

11 Geetanjoy Sahu, Public Interest Environmental Litigations in India: Contributions 
and Complications, 69 INDIAN JOURNAL OF POLITICAL SCIENCE, 745-58 (2008).

12 R.L.E.K. v. State of U.P., AIR 1985 SC 652; Indian Council for Enviro-Legal 
Action v. Union of India, (1996) 5 SCC 281.

13 Indian Council for Enviro-Legal Action v. Union of India, (1996) 3 SCC 212; 
Vellore Citizen's Welfare Forum v. Union of India; (1996) 5 SCC 647; S. Jagannath 
v. Union of India, AIR 1997 SC 881.

14 K. M. Chinnappa v. Union of India, AIR 2003 SC 74 (736); M I Builders Ltd. v. 
Radhey Shyam Sahu, (1999) 6 SCC 464.

15 M. C. Mehta v. Union of India, AIR 1996 SC 2715; A.P. Pollution Control Board v.  
M. V. Nayadu II, AIR 1999 SC 912.

16 Consumer Education and Research Society v. Union of India, (2002) 2 SC 599 
(605).

17 Geetanjoy Sahu, Implications for Indian Supreme Court's Innovations for 
Environmental Jurisprudence, 4 LAW, ENVIRONMENT AND DEVELOPMENT 
JOURNAL, 10 (2008), available at http://www.lead-journal.org/content/08001.pdf.

18 S.S. Prakash and P.V.N. Sarma, Environment Protection vis-a-vis Judicial 
Activism, 2 SUPREME COURT JOURNAL  56 (1998).

19 In today's emerging jurisprudence, environmental rights, which encompass a 
group of collective rights, are described as the third generation rights; John Lee, 
Right to Healthy Environment, 25 COLUMBIA JOURNAL OF ENVIRONMENTAL LAW, 
293-394 (2000).

20 AIR 1985 SC 652.
21 M.C. Mehta v. Union of India, AIR 1987 SC 985; M.C. Mehta v. Union of India, 

AIR 1987 SC 982; M.C. Mehta v. Union of India, AIR 1987 SC 1086; M.C. Mehta 
v. Union of India, AIR 1988 SC 1037; AIR 1988 SC 1115.

22 ANN FLORINI, THE RIGHT TO KNOW: TRANSPARENCY FOR AN OPEN WORLD, 30 
(2007)
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and enforcement of, international and national environmental law.” 

 The Judiciary has played an important role in morphing the 
environmental protection landscape in the country. From directing the 

34 35closure of limestone quarries,  shifting of stone crushers,  relocating the 
36 37hazardous industries,  restraining the discharge from the tanneries,  

38 39stalling urbanization  and protecting the rights of the tribal people  to 
providing directions to the authorities for issuance of rules on matters 
which had been uncared for until then, such as the noise pollution 

40regulations,  issuing injunctions, developing new principles such as that 
41of absolute liability  to keep pace with the difficulties posed by the 

changing times. The judiciary has been successful in striking balance 
42

between economic development and ecological conservation  through 
several monumental decisions. It has been successful in demarcating a 
lucid line of non-intervention and non-interference with the 
environment, thereby eventually providing an unflinching status to 
sustainable development in the policy regime. 

 It cannot be denied that in order to remedy environmental 
43

degradation and pollution, precipitous disposal of cases is required.  
But, after liberalization there was an increase in the number of projects 
and private investments relating to industrial expansion, mining, 

44
exploration, etc.,  and hence the number of litigations relating to 
environmental clearances over time increased. Further, due to the 
increase in developmental activities, the environmental issues increased 
which lead to the introduction of various procedural requirements under 

45
the Environment Impact Assessment (EIA),  such as public hearing. 

30 Upendra Baxi, Environmental Law: Limitations and Potentials for Liberation, in J. 
Bandyopadhyay et al. (eds), India's Environment: Crises and Responses 
(Dehradun: Natraj Publishers Pvt. Limited 1985).

31 M. K. Ramesh, Environmental Justice: Courts and Beyond, 3(1) INDIAN JOURNAL 
OF ENVIRONMENTAL LAW 20 (2002).

32 Geetanjoy Sahu, Implications for Indian Supreme Court's Innovations for 
Environmental Jurisprudence, 4 LAW, ENVIRONMENT AND DEVELOPMENT 
JOURNAL 1 (2008), available at http://www.lead-journal.org/content/08001.pdf.

33 P. Stein, Why judges are essential to the rule of law and environmental protection, 
in T. GREIBER (ED.), JUDGES AND RHE RULE OF LAW CREATING THE LINKS: 
ENVIRONMENT, HUMAN RIGHTS AND POVERTY 57 (2006).

34 A.R.C. Cement Ltd. v, State of U.P., 1993 Supp (1) SCC 57. 
35 Ishwar Singh v. State of Haryana, 
36 V. Lakshmipathy v, State, AIR 1992 Kant. 57.
37 M.C. Mehta v. Union of India, AIR 1988 SC 1037.
38 M.L. Sud v. Union of India 1992 Supp (2) SCC 123.
39 Banwasi Sewa Ashram v, State of U.P., AIR 1987 SC 374.
40 Noise Pollution (Control & Regulation) Rules, 2000.
41 M.C. Mehta v. Union of India, AIR 1987 SC 1086.
42 Live Oak Resort (Pvt.) Ltd. v. Panchgani H.S. Municipal Council, (2001) 8 SCC 329.
43 ARUNAVENKAT, ENVIRONMENTAL LAW AND POLICY ( 2011).
44 R. Banga, A. Das., Twenty Years of India's Liberalization: Experience and Lessons, 

United Nations Conference on Trade & development, New York & Geneva (2012).
45 Environmental Impact Assessment (EIA) was formally recognized at the Earth 

Summit held at Rio de Janeiro in 1992. In India, the EIA Notification was enacted in 
1994, with the EPA as its legislative foundation.

resulted in increasing concern from the judiciary in such governance 
areas, and resulted in the strengthening of its role and a more imperative 

30attitude.  It is through judicial activism that new methods to resolve 
31environmental disputes have been devised.  Several international 

principles which address the increasing environmental concerns by the 
evolving times have been incorporated into the legislative framework: 
suo motu actions have been taken against the polluter, the sphere of 
litigation has been expanded, expert committees have been appointed to 
give inputs and to monitor implementation of judicial decisions, amici 
curiae have been appointed on behalf of the environment, and 
commoners, NGOs and lawyers have been entertained regarding 

32
environmental problems for issuance of appropriate directions.  The 
intrusion of Judiciary into the legislative and administrative terrain has 
helped for steady environmental governance and maintenance of 
plausible environmental standards, which but for this intervention would 
have been neglected. This has resulted in an increased fillip to the 
environmental jurisprudence, widespread awareness about the looming 
environmental problems and has helped in moving beyond the traditional 
legal issues by acknowledging the nascent problems.

 Thus, over time, the role of judiciary, its organization and 
environmental sensibility has been realized to have been the most crucial in 
bridging the gap between the letter of the law and its actual 

33implementation.  Its imperativeness has also been emphasized in the 2002 
Johannesburg Principles on the Role of Law and Sustainable Development 
in absolute terms, which exhorted, “an independent Judiciary and judicial 
process is vital for the implementation, development and enforcement of 
environmental law, and that members of the Judiciary, as well as those 
contributing to the judicial process at the national, regional and global levels, 
are crucial partners for promoting compliance with, and the implementation 
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Declaration on Environment & Development, 1992 and the Magna 
56

Carta of Environment,  the Stockholm Declaration, 1972. It was 
developed along the lines of the Green Courts in Australia and New 
Zealand to deal with environment related litigations. 

 The apex court in four path breaking decisions of A.P. Pollution 
57Control Board v. Prof. M. V. Nayadu,  A. P. Pollution Control Board v. 

58Prof. M. V. Nayadu II,  Indian Council for Enviro Legal Action v. Union of 
59 60

India,  and M. C. Mehta v. Union of India,  emphasized the need for 
specialized 'multifaceted' environmental courts having a blend of legal and 
scientific expertise to tackle these matters owing to increasing technicality 

61
and complexity of environmental matters.  Eminent jurists also take to this 

62
opinion of the court.  Following these decisions, task was taken over by the 
Law Commission of India to undertake a study for the establishment of 

th
Environmental Courts in India.  In its 186  Report, the Law Commission 
recommended the setting up of quasi-judicial bodies having a wide 
jurisdiction and all powers exercised by a civil court, in each state, presided 
by judges and assisted by technical experts to handle the environmental 
litigations. The Report also contained reference to the environmental 
courts established in the countries of Australia and New Zealand which 

63have taken the lead in the establishment of such courts.  It also made a 
reference to the lectures of Lord Woolf in England, who exhorted the need 
of a 'one-stop shop' consisting of the architects, surveyors and a 'multi-
disciplined adjudicating panel' for effective disposal of the disputes 
relating to the arena of environment. The appropriate jurisdiction and 
powers that the courts so instituted should be endowed with was also 
outlined in the Report.

This lead to the proliferation of litigations and backlog of cases, which 
frustrated the cause of litigations. By the time they were disposed 
irreparable damage had already been caused to the environment. This 
placed a significant amount of pressure on the Constitutional Courts 
which added to the volume of pending litigations causing difficulty in 
expeditious disposal of environmental litigations resulting in protraction 
of interim orders of the Courts affecting development and prolonging 
social tension in the affected locality. This called for an alternative forum 
having the requisite expertise to tackle the complexity surrounding such 
matters for expeditious and effective disposal of cases. In 1995 the 
National Environment Tribunal Act was enacted subsequent to the Rio 

46De Janiero Conference in 1992, but it proved to be dysfunctional.  In 
471997, the National Environment Appellate Authority  was established 

under the aegis of Ministry of Environment and Forests, for quick 
48redressal of public grievances in relation to Environmental Clearances,  

49but eventually turned out to be 'woefully ineffective' and incompetent.

III. Advent of the National Green Tribunal

 After the failure of the National Environment Appellate Authority 
50(NEAA), created for a limited purpose, the National Green Tribunal  
51was established in 2010 through the National Green Tribunal Act, 2010,  

52
which was touted to be an element of the 'reformist approach'.  It is a fast 

53
track quasi-judicial body comprising of judges and scientific experts  

54 55
and it was established in pursuance of Principle 10  and 13  of the Rio 

56 Essar Oil Limited v. Halar Utkarsh Samithi, MANU/SC/0037/2004.
57 1986) 2 SCC 176, 202.
58 AIR 1999 SC 912.
59 (1996) 3 SCC 212.
60 AIR 1987 SC 985.
61 An organized explanation of the grounds has been provided in the following 

section.
62 Prof. Malcolm Grant, Environment Court Project, Dept. of Land Economy, 

University of Cambridge (2000); Lord Woolf, Environmental Law Foundations 
Prof. David Hall Medical Lecture; UPENDRA BAXI, ENVIRONMENTAL 
PROTECTION ACT: AN AGENDA FOR IMPLEMENTATION, 10 (1987); G Sadasivam 
Nair, Environmental Offence: Crime Against Humanity, in P. LEELAKRISHNAN 
(ED.) LAW & ENVIRONMENT, 186 (1992).

63 thChapter IV, 186  Law Commission Report, 53, http://lawcommissionofindia.nic.in/ 
reports/186th%20report.pdf.

46 Environmental Impact Assessment Notification, 1995.
47 National Environment Appellate Authority Act, 1997 (Act 22 of 1997).
48 Armin Rosencranz, Geetanjoy Sahu, Vyom Raghuvanshi, Whither the National 

Environment Appellate Authority? 44 ECONOMIC AND POLITICAL WEEKLY 11. 
49 Armin Rozencranz, Geetanjoy Sahu, Assessing the National Green Tribunal After 

Four Years, 5 JOURNAL OF INDIAN LAW & SOCIETY  192 (2014)
50 Also referred to as 'NGT'.
51 Also referred to as the 'NGT Act'.
52 Jairam Ramesh, former Minister of Environment and Forests, in the Indian 

Parliament, Apr. 2010, available at http://www.igovernment.in/news/31968/ 
india-sets-up-national-green-tribunal.

53 Jayashree Khandare, Role of National Green Tribunal in Protection of 
Environment, 4(12) INDIAN JOURNAL OF RESEARCH 32 (2015).

54 Principle 10 of the Rio declaration states that, Effective access to judicial and 
administrative proceedings, including redress and remedy, shall be provided.

55 Principle 13 of the Rio declaration states that, states shall develop the national law 
regarding liability and compensation for the victims of Pollution and other 
environmental damage”
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technical and scientific assistance in matters involving setting up of 
69

emission or discharge levels, pollutions standards,  etc. and the importance 
70

of an expert appellate body.  Thus, involvement of experts not only 
culminates in better environmental results but also helps in the recognition 
of the several inadequacies and uncertainties which are an inherent part of 

71
science  and manifests an interface between science and law, which is 

72
essential for steady environmental governance.  Further, the inadequacies 
of the existing appellate authorities were glaring enough and there was lack 

73
of uniformity in the entire structure.  Thus, a need arose for an independent 
statutory panel of scientific experts to lend assistance to the judges in 
management of environmental matters and to lend credence to the 
environmental legitimacy of the tribunal so created.

V. Advantages Reaped Out of NGT

A. Speedy Disposal

 NGT lives up to its role of a fast-track court with the expeditious 
disposal of cases that it undertakes. The principal bench of the NGT 
disposes of cases within a period ranging between 1-2 years extending to 

74 753 or 4 years  in exceptional cases.  The Zonal benches of the National 
Green Tribunal hearings take place on a prompt month to month basis 

76regularly.  On the other hand, the high courts take a much longer period 
77to dispose of certain cases.  Further, the Respondents who intend to 

contend the application or appeal are legally mandated to file a reply 
78within a month of the service of notice of application.  In a recent study, 

69 Dr. Shivrao vs. Union of India, AIR 1988 SC 953; Vincent vs. Union of India, AIR 
1987 SC 990.

70 West Bengal Electricity Regulatory commission v. CESC Ltd., (2002) 8 SCC 715.
71 Daubert vs. Merrel Dow Pharmaceuticals Inc., (1993) 113 S.ct. 2786.
72 Supra note 71.
73 th186  Law Commission Report, available at http://lawcommissionofindia.nic.in/ 

reports/186th%20report.pdf.
74 Court on its own motion v. State of H.P., O.A. No. 40/2016 in the National Green 

Tribunal, available at http://www.greentribunal.gov.in/judge_courtI.aspx.
75 On going through the cases on the website of the NGT, it is apparent that mostly the 

cases are disposed of within 2years of the date of filing of the Application (can be 
inferred from the Application Number), and extends to 4 years in rare cases. See 
http://www.greentribunal.gov.in/judge_courtI.aspx.

76 Id; https://www.greentribunal.gov.in.
77 Niranjan Patra  v. Chairman, State Pollution Control Board, Odisha, W.P.(C) No. 

13738/2003. (Collected from the Odisha State Pollution Control Board)
78 Rule 16, National Green Tribunal (Practices & Procedure) Rules, 2011.

   Subsequent to the judicial decisions and Law Commission Report, 
extensive deliberations were undertaken to establish a suitable framework 
lasting over 6 years. Thereafter, the National Green Tribunal Bill was 
mooted in the Lok Sabha in 2009 and was passed by the Parliament in 2010.

IV. Cardinal Grounds Culminating in the Establishment 
of the NGT

A. Inordinate delay

 The old adage 'Justice delayed is justice denied' holds true in cases 
concerning the environment. Environment deserving serious 
consideration, the delay caused due to endless litigation can turn out to be 

64
counter-productive.  It can lead to delayed execution of developmental 

65
projects.  Thus, delayed disposal of cases can wreak havoc leading to 
irreversible damage to the environment and economic loss and hence, the 
Apex Court suggested the setting up of tribunals to avoid this and to 

66
ameliorate the agony of the victims.

B. Lack of Expertise

 Environmental issues spread over a wide range of complex topics, 
such as zoology, botany, chemistry, ecology environmental studies, 
environmental sciences, environmental engineering, environmental 
management etc. and involve various technical matters such as that of 

67setting up of pollution standards.  The Apex Court has time and again 
required the involvement of technical experts for the undertaking of an 

68
extensive scientific investigation to reach a correct finding.  In such cases, 
the procedure of consultation consumes a lot of time and delays the disposal 
of cases and often hinders the rendering of adequate relief to the victims or 
investors of development project which adversely affects both social cost 
and project cost. The courts have also acknowledged the necessity of 

64 Bombay Environment Action Group & Anr. v. State of Maharashtra, AIR 1991 
Bom 301.

65 Narmada Bachao Andolan v. Union of India, AIR 2000 SC 3751.
66 Charanlal Sahu v. Union of India, AIR 1990 SC 1480
67 Gitanjali Nain Gill, Environmental Justice in India: The National Green Tribunal 

and Expert Members, Transnational Environmental Law, 5(1) TRANSNATIONAL 
ENVIRONMENTAL LAW  177 (2015).

68 A.P. Pollution Control Board v. M. V. Nayadu, AIR 1999 SC 912; M. C. Mehta v. 
Union of India (1986) 2 SCC 176, 202; Indian Council for Enviro Legal Action v. 
Union of India, (1996) 3 SCC 212 .
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stit was noted that the number of cases settled in the 1  half of 2013 was 
st

double of that which was settled in the 1  half of 2012 and the no. of cases 
nd

settled in the 2  half of 2013 was double of that which was settled in the 
nd 79

2  half of 2012.  Hence, the procedures of the NGT have been 
maneuvered to deliver speedy justice to the aggrieved and to effect 
recovery of environment.

B. Increased Efficiency of Enforcement Agencies and State Pollution 
Control Boards

 Though the judiciary had been quite successful in incorporating legal 
principles and issuing directions to the enforcement agencies, it couldn't 

80usurp the legislative or executive powers absolutely,  and its role remained 
constricted to such incorporation and issuance only. As stated earlier, the 
main purpose behind judicial intervention was the inaction of the executive 

81
acting through its appropriate authorities,  and this inaction was not 
remedied merely by issuing directions. Periodic monitoring of such 
agencies and enforcement of such directions in case of continuing inaction 
was required. But, due to the inflow of a slurry of PILs, this became a distant 
dream for the judiciary prior to the establishment of NGT. The NGT has 
taken to its stride the task of monitoring the enforcement agencies by 
issuing frequent directions and imposing time bound functions. Through its 
active character it reviews the compliance of those directions regularly and 
ensures execution, thereby strengthening the enforcement agencies and the 

82compliance requirements.

83
 The State Pollution Control Boards  are powerful agencies of 
pollution control which have been clothed with substantial powers ranging 

84 85 86
from obtaining information  and taking samples  to inspection,  and 

79 Swapan Kumar Patra, V. V. Mishra, National Green tribunal and Environmental 
Justice in India, 44(4) INDIAN JOURNAL OF GEO-MARINE SCIENCE (2014). 

80 Doctrine of Separation of Powers being part of the basic structure; Indira Gandhi v. 
Raj Narain, 1975 SCC (2) 159.

81 Upendra Baxi, Environmental Law: Limitations and Potentials for Liberation, in J. 
BANDYOPADHYAY et al. (eds), INDIA'S ENVIRONMENT: CRISES AND RESPONSES 
(Dehradun: Natraj Publishers Pvt. Limited, 1985).

82 Niranjan Patra  v. Chairman, State Pollution Control Board, Odisha , W.P.(C) No. 
13738/2003. (Information collected from the Odisha State Pollution Control Board)

83 Also referred to as 'SPCB'.
84 Water (Prevention and Control of Pollution) Act, 1974, § 20, 
85 Water (Prevention and Control of Pollution) Act, 1974, § 21,  
86 Water (Prevention and Control of Pollution) Act, 1974, § 23

87carrying out emergency operations in case of pollution of a stream or river.  
The most important amongst them all being, the granting, refusing or 
withdrawing of consent for the establishment of any industry, hotel or 

88
enterprise which is to discharge effluents in the river, well or land  and the 
power to issue 'any' direction to any person, officer or authority, including 
the directions of 'closure, prohibition or regulation' of any industry, 
operation or process or the 'stoppage or regulation' of supply of electricity, 

89
water or any other service.  Though the Pollution Control Boards have 
been endowed with such appreciable powers, yet, prior to the establishment 
of the National Green Tribunal, they had little scope to actualize their 
powers by enforcing the directions that they issued. In case of not fulfilling 
the consent requirement before establishing an industry, etc. or setting up of 
any outlet which is likely to discharge effluents into the river or land (as 
required under Section 25 of the Water Act or in case of non-compliance 
with the conditions stipulated while granting of consent,) the Pollution 
Control Board has two resorts:

 • Proceeding to the Court for prosecution which is per se time 
consuming.

 • Issuing of directions of closure, prohibition or any other 
direction it may deem fit under Section 33A implemented 
through the Regional Officers of the Pollution Control Boards.

 Thus, the powers of the Pollution Control Boards had become 
subject to the judicial limitations. On the other hand, the industries which 
failed to obtain the requisite consent or violate the condition of consent 
and received directions of closure, prohibition, etc., from the State 
Pollution Control Boards, more often than not, moved the Court against 
such directions with the prayer of obtaining a stay on such directions as 
an interim relief, which the Court invariably grants in most of the cases 
until the matter is disposed of. As these matters remained pending in the 
courts for years, it gravely affected the function of the Pollution Control 
Boards which became toothless institutions and completely 
handicapped. Their hands were tied by the shackles of the slothful and 
sluggish disposal of such cases and they couldn't proceed against the 
delinquents despite them having flagrantly violated  stipulated 

87 Water (Prevention and Control of Pollution) Act, 1974, § 32
88 Water (Prevention and Control of Pollution) Act, 1974, § 25, 27 
89 Water (Prevention and Control of Pollution) Act, 1974, § 33A
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conditions or consent requirements. It also had the potential to cause 
irreversible damage to the environment in the meanwhile, as the 
industries violating the prescribed norms were allowed to function 
without any action being allowed against them.

 But, after the establishment of the National Green Tribunal, the 
expertise involved in the management of environmental matters helps in 
the speedy handling of cases. The periodic monthly hearings keep the 
Pollution Control Boards on their feet and give appropriate effect to the 
directions issued by them within appropriate time. The speedy disposal 
of cases lends activeness to the Boards who can now take prompt actions 
against the wrong doers and those who disobey the law. Through the 
frequent hearings and time bound orders, the NGT monitors the Boards 
activities and helps in adept environmental justice administration and 
upkeep of the environment. The power of the NGT to charge 'costs' in 
case of violation of its orders is a fearful weapon that it possesses owing 
to its vigorous and dynamic constitution. Thus the Pollution Control 
Boards, which had lost their vigor due to the play of stay orders as interim 
reliefs in leaden-footed litigations, are now able to stand as powerful 
agencies of pollution control. The NGT and the Pollution Control 
Boards, together have the potential to become the champions of 
environmental justice. The stringent rules of procedure for normal civil 
disputes have been done away with under the NGT Act. The mandate for 
the National Green Tribunal not being bound by the procedure laid down 
in the Civil Procedure Code, 1908 or the Indian Evidence Act, 1872, is 

90guided by the attitude that principles of natural justice  protracts the 
cases.

C. Minimal Control Exercised by the Executive

 The selection procedure of the members of the Tribunals has been 
designed so as to minimize the executive interference in the appointment 
process. The Ministry of Environment and Forests is merely an 
administrative ministry for the National Green Tribunal to provide for 
means and finances and it cannot interfere in the functioning of the 

91National Green Tribunal.  The entire process of appointment and 
removal is under the effective control of the Supreme Court of India, and 

90 The National Green Tribunal Act, 2010, § 19.
91 Wilfred J. v. Ministry of Environment and Forests, M.A. No. 277 of 2014 in 

Original Application No. 74 of 2014, National Green Tribunal.

92 The National Green Tribunal Act, 2010, § 6.
93 Rule 9, National Green Tribunal (Recruitment, Salaries & Other Terms & 

Conditions of Service of Officers & Other Employees) Rules, 2011.
94 Guiding Principles concerning international economic aspects of environmental 

policies- Council Recommendations (1972)
95 Principle 16, Rio Declaration.
96 National Green Tribunal Act, 2010, § 20.
97 (2012) 8 SCC 326.

the appointments or removals cannot take place without there being the 
participation and approval of a sitting judge of the Supreme Court of 

92
India.  Further, the selection committee which is to recruit the various 
officials would comprise of only one nominee of the Ministry of 
Environment and Forests, alongside the Chairperson, Expert Member, 

93
and the Registrar of the Tribunal.  This is indicates the independence and 
autonomy that has been provided to the National Green Tribunal, and are 
essential for its efficiency.

D. Incorporation of International Environmental Principles Into the 
Legislative Framework

 The polluter pays principle was recognized internationally by the 
Organization of economic Cooperation and Development (OCED) for 

94 95
the first time  and then by the Rio Declaration subsequently.  The 
precautionary principle was recognized for the first time through 
Principle 15 of the Rio Declaration. Sustainable Development, on the 
other hand, was defined by the World Commission on Environment and 
Development (WCED), in its report popularly known as the Brundtland 
Report. Though these principles have been emphasized in India through 
precedents and are regarded as an integral part of environmental 
jurisprudence,  they did not find a place in any of the environmental 
legislations formulated. The National Green Tribunal Act, 2010, for the 
first time, gives legislative status to these quintessential principles and 

96makes it incumbent on the Tribunal to apply these principles.

VI. Pitfalls Faced by the NGT in the Path of Efficient 
Justice Delivery

A. Conflict Between Statutory Body and Constitutional Body:

 In the Bhopal Gas Peedith Mahila Udyog Sangathan v. Union of 
97

India & Ors.,  the Apex Court directed that all matters instituted after 
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98 SLP (C) Nos. 27327 and 28512-28513/2013.
99 National Green Tribunal Act, § 16(a)
100 National Green Tribunal Act, § 16(f)

coming into force of the National Green Tribunal Act, 2010 and which 
are covered under the said Act shall stand transferred and can be 
instituted only before National Green Tribunal. This provided the NGT 
with absolute powers to deal with all the environmental cases and thus 
affirmed its position as an appropriate environment court as envisaged in 
the Statement of Objects & Reasons of the NGT Act. But, in the case of 

98
Aadarsh Cooperative Housing Society Ltd. v. Union of India,  it was held 
that the directions issued in the aforementioned case will not be given 
effect to until it is reconsidered by the Court and a stay was issued on the 
implementation of such directions. As this matter hasn't been considered 
since, the result is that the High Courts have recovered their power to 
decide on environmental matters. This defeats the purpose of 
establishment of the NGT as provided in the Statement of Objects and 
Reasons of the NGT Act. The aggrieved and the environment are once 
again suffering from the lack of expertise and endless delay in the 
disposal of cases, despite there being a special fast track court for the 
purpose. Further, it creates a conflict between the NGT and the High 
Courts. NGT, being a statutory authority with limited powers cannot take 
up matters lying before the constitutional courts and hence the smooth 
deliverance of justice through the NGT is being affected. The NGT 
cannot act upon the establishments which have been granted interim 
relief by the High Courts as well. The restoration of status quo prior to the 
Bhopal Gas Peedith Mahila Udyog Sangathan case poses a major 
problem in efficient justice delivery. 

B. Redundancy of Appellate Authority

 NGT has appellate jurisdiction in respect of orders passed under the 
99 100Section 28 of the Water Act  and Section 31 of the Air Act  by the 

Appellate Authorities. Thus, NGT is made a forum for second appeal 
which defeats the purpose of expeditious disposal as the matters would 
reach the NGT from these Appellate Authorities (which are non-
functional in most of the states) in their own course. Further, the orders of 
the NGT would be subject to the Supreme Court, which is the appellate 
authority over NGT. 

 The Supreme Court had acknowledged the inadequacies of 

appellate authorities (such as, the lack of expertise), which are mostly 
manned by bureaucrats and had urged the Law Commission to devise a 

101
new scheme which could provide for a uniform structure.  This 
subsequently found mention in the 186th Law Commission Report as 
well. One of the reasons for setting up the NGT was to curb the Appellate 
Authorities' inadequacies. It is preposterous to let the very institution 
sustain whose demerits it sought to remedy. Further, the Appellate 
Authorities in most of the states are largely non-functional despite the 

102
orders of their revival in most of the States.  Section 15 of the NGT Act 
empowers the NGT to handle all the cases which are dealt with by the 
Appellate Authorities. Further, due to the lack of expertise these 
authorities are inadequately equipped as compared to the NGT and hence 
are superfluous.

 Hence, as the institution of Appellate Authorities throttles the 
expedited disposal of cases, deprives the NGT of its autonomy to a 
certain degree and has largely become a redundant entity, it should 
therefore be taken down and done away with.  

C. Inadequacy & Irrationality of Limitation Periods:

 Under Section 14 of the NGT Act, the limitation period for making 
an application for adjudication of a dispute is 6 months from the date the 
cause of action for the dispute arises which can be extended for a 
maximum period of 60 days. Further, the victims claiming compensation 
can do so only within 5 years from the date on which the cause of action 
arose. Sections 15 & 16 of the NGT Act provide stringent limitation 
periods of 5 years and 30 days for compensation and appeals, 
respectively. These limitation periods are irrational, because:

 • The latency period of several carcinogens the toxins persists for 
a considerable amount of time. The time period between 
exposure and observable effect is in most of the cases more than 
6 months. But due to this provision, the aggrieved party loses the 

103
right to approach the NGT.

101 A.P. Pollution Control Board v. M.V. Nayudu, 2001(2) SCC 62.
102 Debjani Dutta, Set Up Body on Pollution: HC to Puducherry, THE INDIAN EXPRESS 

(May 1, 2014), http://www.newindianexpress.com/states/tamil_nadu/Set-Up-
Body-on-Pollution-HC-to-Puducherry/2014/05/01/ article2199334.ece.

103 Alyson C. Flournay, Scientific Uncertainty in Protective Environmental Decision-
Making, 15 HARV. ENVIRONMENTAL LAW REV.  327 (1991).
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 • The consequences of exposure to 'radioactive substances' take 
their own course to surface and take beyond 6 months to give 
rise to any effect. 

 • The problems arising out of ground water pollution takes several 
years to surface. 

 Further, there are different limitation periods provided in Sections 
14, 15 & 16, i.e., for settling of disputes, for claiming compensation and 
for appeals from decisions or orders. There lies no reasonable 
explanation behind this dichotomy being drawn, again. As a remedy, 
Section 5 of the Limitation Act, 1963 may be made applicable for 
petitions filed beyond the period prescribed in section 14, 15 or 16, in 
suitable cases. 

VII. Modus Operandi in Resolving the Conundrum

A. Providing an Enhanced Status to the NGT

th The NGT Act was formulated in pursuance of the 186  Law 
Commission Report which provided the necessity of 'environmental 
courts'. The Statement of Object and Reasons of the NGT Act, also, 
provide a mention to the same and state that NGT was for speedy disposal 
of cases relating to environment considering its colossal importance in 
quality of life. The decision of the NGT is statutorily appealable to the 
Supreme Court. In spite of the provision for judicial review of the 

104
decision of the NGT, the orders passed in the Adarsh case  deprive the 
NGT of the autonomy on environmental matters at the state-level. This 
needs an early resolution particularly when on complex environmental 
issues involving experts' study for a proper adjudication is not per se 
available to the courts while the NGT has an inbuilt expertise for 
adjudication of complex environmental issues. This appears to be 
defeating the envisaged objective of creating an 'environmental court' 
apart from the various other envisaged advantages. It restores the 
demerits looming prior to the establishment of NGT concerning 
environmental litigations and creates further complications arising out of 
the conflict between NGT and the High Courts. The key problem in this 
issue arises because of it being a tribunal or a statutory body, due to which 

it cannot override the constitutional bodies as they don't possess equal 
105

powers or authority.

 Hence, the NGT cannot usurp jurisdiction over the matters which 
are taken up by the High Courts, but the High Courts can choose to ignore 
the directions of the NGT. The problem is aggravated by the issue of 
inappropriate interim orders which provides leeway to the wrong-doers, 
impacts the environment and affects the objective of a balanced and 
equitable development. The situation remains in force until the Adarsh 
matter is disposed of by the Hon'ble Supreme Court. 

 The effective way out of this conundrum is to get a settled law 
declared by the Supreme Court. If the Court upholds the Bhopal verdict, 
the NGT will regain its full authority and if the Adarsh case overrules the 
Bhopal decision the situation preceding the NGT Act will get restored.

  For speedy and effective judicial system approach may be 
threefold:

 • The interim order in the Adarsh case should be revoked and the 
autonomy of the NGT over the environmental litigations should 
be revived.

 • In event the verdict of the Bhopal case is considered one which 
it would be appropriate to set aside,, power of the Constitutional 
Courts to entertain writs is upheld and the absolute authority of 
the NGT is thwarted, it may, at that stage, be worth considering 
making a provision in the NGT Act to the effect that if any writ 
application is filed either in the High Court or Supreme Court 
directly, such Court before passing any interim order shall  
issue a show cause notice to the concerned Pollution Board, 
who in turn may show cause in the Court or approach the Green 
Tribunal for adjudication and if no proceeding before the NGT 
is started or the cause shown is , upon hearing, found to be not 
satisfactory, such Court may issue such interim orders as it 
deems fit or dispose of the proceeding as per law. Alternatively, 
the High Court could also be mandated to take the opinion of 
NGT before settling any dispute or granting an interim relief. 

104 Aadarsh Cooperative Housing Society Ltd. v. Union of India, SLP (C) Nos. 27327 
and 28512-28513/2013.

105 P.  Reddy,  Open  the  t roub le  w i th  t r i buna l s ,  O P E N  M A G A Z I N E , 
http://www.openthemagazine.com/article/nation/the-trouble-with-tribunals.
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provision regarding appealing to the Supreme Court from the decisions 
of the benches of the NGT, the institution of such benches in each State 
would provide the country with an environmental judicial hierarchy and 
would help in bringing about sustainable growth. Though the system of 

108
circuit benches exists,  yet the incorporation of permanent separate 
benches is advisable owing to the proliferation of environmental 
litigations in every state in equal parameters. 

C. The Institution of Appellate Authorities Should be Dispensed With

 As provided earlier, the existence of Appellate Authorities in States 
is redundant. Even in the States where it is functional, due to the absence 
of assistance by an expert panel, it merely delays the matter as that of the 
High Courts and defers its settlement by the NGT. In such a scenario, and 
due to the catena of advantages and reasons as to why the NGT should 
have sole autonomy over environmental litigations already outlined, and 
also having majorly lost its utility and functionality in most of the states, 
the Appellate Authorities should be done away with. 

D. The Need to Update the Environmental Laws 

 The NGT can perform its task of delivering apt justice properly, only 
if its decisions are backed by comprehensive legislations which run in 
tandem with the current time, and the demands of the environment. Old 
laws such as the Indian Forest Act, 1927 need to be amended. Several 
aspects of the persisting environmental legislations need to be revisited. 
One such aspect is that of the conduct of 'public hearing' in obtaining 
Environmental Clearance (EC) under the Environmental Impact 
Assessment Notification, 2006. The large scale protests undertaken by 
the public in this formality and the undue importance attached to this 
stage for obtaining EC, poses difficulties in implementing several public-
interest projects. Due to the increasing technological advancements, the 
amount of waste and pollution generated is increasing manifold. Further, 
due to the vast population growth, there is a proliferation of dwelling 
units, and if the concerns of the public are attached undue importance, no 
new project including that of waste disposal units can be successfully 
heralded. Hence, there is a need to simplify the procedure of public 
hearing and weigh the concerns raised in the process reasonably against 
the importance of the proposed project.

108 NGT (Practices & Procedures) Rules 2010.
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 • The orders passed by the NGT are treated as a decree of the Civil 
Court for the purpose of enforcement. But directional orders 
mandating actions to be taken may not be easily enforceable as a 
decree of a civil court and the polluter may get a leeway to 
protract the execution. To avoid such contingencies, the 
enforcement of criminal proceeding or monetary penalty for a 
conviction may itself be a protracted proceeding, but may be 
much less compared to the environmental damage caused by 
noncompliance of the mandate of NGT. It may be worth 
considering that such a directional order of the NGT may be 
treated as if it is a writ issued under Art 226 and 227 by a High 
Court and NGT can in case of noncompliance with its 
mandatory order may start a proceeding for contempt under the 
Contempt of Courts Act or issue directions to the executive to 
enforce compliance.

B. Benches of NGT Should be Set Up in Every State

 Following the endowment with absolute authority over 
environmental matters at the State level over the NGT, a bench of it 
should be instituted in every state by amendment of Section 4(3) of the 
NGT Act. This would not only simplify the entire process of 
environmental justice delivery, but would also expedite the entire 
process. As India is developing at a very fast pace, with an annual GDP 

106growth rate of 7.5% in the year 2015-2016,  environmental concerns are 
bound to increase. In such a scenario, the setting up of separate 
environmental courts is incumbent to ameliorate the pressure on 
environment created and only 5 benches would not be able to handle the 
burden of increasing litigations. This makes the institution of benches of 
NGT in every State necessary. This has also been urged by Mr. Manohar 
Parrikar, the former Chief Minister of Goa, who had opined that it was 
cumbersome for the States to send its officers to the select benches time 

107
and again.  Such incorporation would help in the clearance of the 
backlog of environmental cases with ease.  Further, as there exists a 

106 World Bank retains India growth forecast at 7.5% for 2015-16, The Economic 
Times, Oct 30, 2015, http://economictimes.indiatimes.com/news/economy/ 
indicators/world-bank-retains-india-growth-forecast-at-7-5-for-2015-
16/articleshow/49584688.cms.

107 CM wants NGT Bench in Goa, but not to function as HC, Goa News, 28 June 2014, 
http://www.goanews.com/news_disp.php?newsid=5075.
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 Therefore, there is a need to update the environmental laws and 
various anomalous aspects of the NGT Act so as to address the new 
emerging issues by providing them a place in the legislative framework, 
thereby helping the NGT in providing adequate justice. The NGT cannot 
after all, make laws through precedents which have the effect of national 
legislations; as it too, lies below the Supreme Court.

VIII. Conclusion
109

 With a population of over 1.3 billion,  economic growth rate of 
110

7.5%  and 13 of the top 20 cities world-wide with the worst quality of air 
111

being Indian cities,  environment protection is currently one of the most 
serious challenges for the country. 

 NGT is a milestone as it has been successful in heralding a new era in 
the environmental justice delivery system of India. It has revamped the 
enforcement mechanisms at various levels and has proved to be an 
efficient alternative adjudication forum. Even the Supreme Court has 
acknowledged its proficiency and expert character and has transferred 

112
cases relating to the environment for its consideration.  The hitherto 
developed jurisprudence on environment, which itself is dynamic and 
not under any State Control and the organic growth of the legal frame 
work needs constant judicial watch and states' proactive approach to 
upgrade the substantive law, procedure and enforcement mechanism 
progressively.

 In light of the several hurdles and hindrances faced by the National 
Green Tribunal in the path of efficient environment justice delivery due 
to the lacunae in the system as aforementioned, adequate measures for its 
reinforcement are to be taken. It is through an efficacious justice delivery 
system that the goal of sustainable development can be realized; and the 
realization of sustainable development is imperative for a developing 
country as no development can rightly be termed as 'development' if it 
fails to touch the cornerstone of 'sustainable development'.

109 Worldometers India's Population, http://www.worldometers.info/world-
population/india-population/.

110 Supra note 109.
111 World Health Organisation, Ambient (outdoor) Air Pollution in Cities Database 

2014, http://www.who.int/phe/health_topics/outdoorair/databases/cities/en/.
112  Almita H. Raj v. Union of India & Ors., (1998) SCC 2 416.
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Abstract

The paper discusses the enforceability of the browse 
'wrap'/'clickwrap' agreement in light of balance of bargaining 
power and the principle of the contract of adhesion. The author 
argues that e-contracts as contract of adhesion are generally 
interpreted as binding in nature if adequate notice of the terms 
has been provided. In case of business to customer dealing, 
however, courts are more solicitous when interpreting such 
contracts and strike down the validity their validity in favour of 
equity. Electronic contracts irrespective of their nature are 
required to call for the adequate notice of the terms for the 
enforcement of the contract. The author concludes that 
enforceability is a matter contingent on the terms of an 
agreement and the treatment provided to it.

I. Introduction

 The standard terms and conditions administering the transactions 
online are often in the form of electronic contracts. Electronic contracts 
as stated in UNCITRAL Model Law on Electronic Commerce indicates 

1
“an offer and the acceptance of an offer … by means of data messages”  
and entails the contracting system where one or both parties act through 

2
machines.

 The electronic contracts habitually are in nature of browse wrap or 
3

click wrap agreement.  In case of click wrap agreement, the party 
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II. Standard Contract of Adhesion

 An adhesion contract is a standard form contract that is offered to 
buyers on a take it or leave it basis, typically by a party with superior 

9
bargaining power.  Prof. Todd Rakoff listed seven elements of standard 
form contract: (a) a contract with myriad terms, (b) drafted and 
proposed by one party to the transaction, usually the one with higher 
bargaining power that is the business corporation, (c) such business 
entity carries out similar dealings on regular basis, (d) the contract is 
provided on take-it-or-leave- it basis, (e) consumer usually agree to 
such standard form contract, (f)  in comparison to the business entity, 
the consumer engages in such transaction infrequently and (g) 
typically the principal responsibility of the consumer is to provide 

10payment.

 Contracts of adhesion are acknowledged to be an integral and 
11imperative component of economy.  In the wider market, agreements 

cannot be individually negotiated; therefore, standard agreements are 
12used.  Standard contracts have been around before the advent of 

13electronic age and for instance one can look at banking and insurance  
transaction and in tenders for contracting. 

 With the advent of internet, transactions are experiencing a gradual 
14shift from physical format to the electronic one.  The move from “bricks-

and-mortar retailer” to the online sphere retains essential contractual 
obligations.  The customer's action of clicking to put things in shopping 
cart to buy is web paradigm of conventional buying option. Contractual 
obligation in an e- contract can possibly follow two paradigms. In the 
first, the website can offer the good at a charge, consumer selects it and 
the sale is consummated. The second option is further supplements the 

generally clicks on “I agree” or similar icon to evince acceptance. While 
in web wrap agreement, the website typically has its “terms of use”. This 
paper discusses the enforceability of electronic contracts: specifically the 
browse wrap agreement's set of terms and conditions.  

 Such agreements are more often than not the standard contract of 
adhesion, available on a take - it or leave - it basis. The standard 
electronic contract transaction involves certain system dependant and 
transaction specific uncertainty. The system dependant precariousness 
encompasses technical problems entailing the legal norms. The actual 
formation of contract in electronic medium is one major issue in this 
respect. On the other hand, the transaction specific problems result from 
asymmetry of information between the parties. The party agreeing to 
such standard contract of adhesion may not have information about the 
terms of use. Further, the choices of the user are rather limited owing to 
the 'as is' nature of the contract. Further concerns exist in relation to 

4
willingness and the ability of the parties to perform the contract.

 The paper discusses the balance of bargaining power and the 
principle of adhesion. E-contracts as contracts of adhesion are generally 
interpreted as binding in nature if adequate notice of the terms has been 

5
provided.  In case of business to customer dealing, however, courts are 
more solicitous while interpreting such contracts and would strike down 

6the validity of such contract in favor of equity.  Electronic, a 'browse-
wrap' standard agreement or otherwise, are required to abide by 
contractual norms and call for the adequate notice of the terms and lack of 
unconscionability, for the enforcement of the contract.  In the event, the 

7terms of such contract are unconscionable it can be brought to question.  
The enforceability is therefore a matter contingent on the terms of an 

8agreement and the treatment provided to it.

4 Sonja Grabner-Kraeuter, The Role of Consumers' Trust in Online-Shopping, 
(2002) 39 EBEN 43.

5 Francis J. Mootz III, After the Battle of the Forms” (2008) 27 Scholar Works,  
http://scholars.law.unlv.edu/cgi/viewcontent.cgi?article=1026&context=facpub. 
See also Burcham v. Expedia, Inc., 2009 WL 586513 (ED Mo. 2009), Major v. 
McCallister, S.W.3d, 2009 WL 495994, Scherillo v. Dun & Bradstreet, Inc., 684 F. 
Supp. 2d 313, Tradecomet.com LLC v. Google, Inc., 693 F. Supp. 2d 370 

6 Mark A. Lemley, Terms of Use, (2006-2007) 91 Minn. L. Rev. 459 at 476 [Lemley].
7 Discover Bank v. Superior Court 36 Cal. 4th 148 (2005), Aval v. Earthlink, Inc. 36 

Cal. Rptr.3d 229 (2005),
8 PAMELA TEPPER, THE LAW OF CONTRACTS AND THE UNIFORM COMMERCIAL 

CODE 470 (3 ed. Delmar Cengage Learning: United States, 2014).

9 Batya Goodman, Note, Honey, I Shrink-Wrapped the Consumer: The Shrink-Wrap 
Agreement as an Adhesion Contract, (1999) 21 CARDOZO L. REV. 319 at 324.

10 Todd D. Rakoff, Contracts of Adhesion: An Essay in Reconstruction, (1983) 96:6 
HARV. L. REV. 1174 at 1177.

11 Nathan J. Davis, Presumed Assent: The Judicial Acceptance of Clickwrap, (2007) 
22 BERKELEY TECH. L.J. 577, ¶57.

12 Dan Streeter, Into Contract's Undiscovered Country: A Defense of Browse-Wrap 
Licenses, (2002) 39 SAN DIEGO L. REV. 1363 at 1368 [Streeter].

13 See Daniel Schwarcz, Reevaluating Standardized Insurance Policies, (2010) 78 
MINN L REV 1263.

14 See Stephen E. Friedman, Text and Circumstance: Warranty Disclaimers in a 
World of Rolling Contracts, (2004) 46 Ariz.  L.  Rev.  677 at 712-14 [Friedman].
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conditions of sale with return policies, warranties et cetera and is prone to 
15

be boilerplate in nature.

 The websites by and large have its own boilerplate terms and 
conditions for usage typically in form of the browsewrap agreement or 

16clickwrap agreement.  A clickwrap agreement is the one where the 
consumer clicks on an "I accept" icon or click-check an unchecked box 

17for validating the agreement.  The icon can be placed before the 
18

consumer completes the transaction.  Browsewrap or Web wrap 
agreements on the other hand are mostly inconspicuous. The terms and 

19
conditions are listed on a link accessible from the website.  The 
electronic and paper standard contract of adhesion is characteristically 
similar in many ways. Consumers by and large agree to the terms and 
conditions without reading them given they lack bargaining power and 

20
the understanding of the legal terms.

 However, it leads to concern over fairness of contract. It is argued 
that websites can draft one sided contracts and put them in the website in 
an obscure and equivocal fashion, so that customers continue to shop at 

21
their website unhindered and unaware.  However, barring internet 
contracting owing to its click and browse nature can have “untold effects 

22
on the future of contracting in the digital arena”.

III. Nature of Browse Wrap Agreement

 Terms of use on a website has both legal and commercial 
tangent. The myriad functions it serves including governing the 
usage of a website and transactions carried out on the website often 
leads to its validity being questioned. Answers to such question are 

23contingent on the presence and quality of contractual intention  and 

24presentation of such terms.

 The term browse wrap was coined in the case of Pollstar v. 
25Gigmania Ltd.  The terms of the agreement were written “in small grey 

print on a grey background on the home page” without underlining as is  
the general practice to show a hyperlink. Court acknowledged that such 
terms may not be visible. However, the court did not pronounce the 

26agreement to be unenforceable.

 Though click wrap agreements are more explicit and pose lesser 
27enforceability concerns,  web based businesses frequently favor browse 

wrap agreement. Almost all the websites have terms and conditions of 
use; however, the users are rarely required to expressly provide consent 
to it via clickwrap agreement. Browse wrap agreement are perceived as 
user friendly, providing ease of access to the consumers without 

28
bombarding them with legalese.

IV. Validity and Enforceability of Browsewrap 
Agreements

 For greater clarity, we shall analyse real contractual terms. Zalora, a 
Singapore based online shopping website provides in its contract that: 

6.2 (a): “the information set out in the Terms and Conditions 
and the details contained on 'Zalora' do not constitute an offer 
for sale but rather an invitation to treat. No Contract in 
respect of any Products shall exist between you and us until 

29
we have shipped the Products to your address.”

6.2©: “An order is only considered accepted by us upon 
your order being shipped to the delivery address provided 

30by you”.

24 See Kaustuv M. Das, Forum-Selection Clauses in Consumer Clickwrap and 
Browsewrap Agreements and the 'Reasonably Communicated' Test, (2002) 77 
WASH. L. REV. 481 at 498-99.

25 170 F Supp. 2d (E.D.  Cal.  2000).
26 Id at 977, 981.
27 Mootz, supra note 5.
28 Michelle Garcia, Browsewrap: A Unique Solution to the Slippery Slope of the 

Clickwrap Conundrum, (2014) 36:1 Campbell L. Rev. 31.
29 Zalora Terms of Use, online <http://www.zalora.sg/terms-of-use/> 
30 Id.

15 Ronald J Mann & Travis Siebeneicher, Just One Click: The Reality of Internet 
Retail Contracting, (2008) 108:4 COLUM L. REV. 984 at 986, 988.

16 Id at 1011.
17 Ryan J. Casamiquela, Contractual Assent and Enforceability: Cyberspace, (2002) 

17:1 BTLJ 475 at 475, 476.
18 See Download Java For Windows, http://java.com/en/download/chrome.jsp.
19 Jennifer Femminella, Online Terms and Conditions Agreements: Bound by the 

Web, (2003) 17 St. John's J. Legal Comment 87.
20 Kunz, supra note 18 at 290.
21 Id. 
22 Streeter, supra note 13 at 1377.
23 Lemley, supra note 6.
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 The Zalora Terms and Conditions of Use, negates formation of 
contract until the shipping of the product. Would a condition of this sort 
be valid?  This section of the paper discusses the validity of electronic 
contracts- under the statutory and judicial paradigm with the help of 
legislations and case laws under certain jurisdictions in this regard. 

A. Electronic Contracting: The Statutory Stance

 Various countries and international organizations, taking note of the 
radical shift towards electronic contracting, formulated laws to deal with 
the same; prominent amongst them being the- EU E-Commerce 
Directives (“EU Directives”), UN Convention on the Use of Electronic 
Communications in International Contracts (“UN Convention”) and 
UNCITRAL Model Law on Electronic Commerce (“UNCITRAL Model Law”). 

1. Formation of Electronic Contract

 “The process of formation of contract is a process of 
3 1

communication.”  The UN Convention defines electronic 
communication as “any communication that the parties make by means 

32of data messages.”  A proposal to contract via electronic medium not 
specifically addressed, but accessible generally to parties making use of 
such electronic system would not constitute an offer but an invitation to 

33make offer, unless stated otherwise.  Given the wide array of products 
that online businesses sell, it is only prudent to provide for the acceptance 
of the offer in accordance with their terms and conditions.

 Usually, in the case of e-contracts, the contract comes into existence 
when the offeror acknowledges the acceptance of the offer by “means of 
a direct response on the website or by a subsequent email, which is called 

34the 'information duty”.  Once the offer has been accepted, a contract is 
formed and it's no longer in realm of invitation to treat. When an offer is 
accepted leading to formation of contract is in realm of the terms and 
conditions drafted by the business entity. For instance, Clause 6.2 of 

Zalora denies formation of contract until the product has been shipped to 
35the consumer's address.   Zalora responds to the order by mechanism of 

e-mailing the consumer, the receipt of the order, followed by another e-
mail when the order is shipped. The contract would thus come in place 
when the consumer receives the e-mail acknowledging shipment of the 
ordered good. Such formation of contract is irrespective of when the 
payment is made- that is before the delivery or on delivery.

 The question that seeks an answer now is whether such terms and 
conditions as stipulated by Zalora valid. It can be averred that when a 
person buys a product on a website, it evinces her consent to the terms and 
conditions of the website, and the receipt of the acceptance of the offer, 
denotes formation of a contract. The actual formation of the contract, 
however, is contingent on the notice or knowledge of the existence of such 
terms and conditions provided to the user, as elucidated later.

2. Validity of Electronic Contracts

 (a) International Conventions: 

 UNCITRAL Model Law affirming the validity of the e-contracts 
state that in the event “data message is used in the formation of a contract, 
that contract shall not be denied validity or enforceability on the sole 

36ground that a data message was used for that purpose”.  UN Convention 
recognizing e- contracts state that a contract cannot be “denied validity or 
enforceability on the sole ground that it is in the form of an electronic 

37communication.”  Likewise as is stated in UN Convention, and 
UNCITRAL Model Law, EU Directives categorically provide that a 
contract cannot be denied effectiveness and validity owing to the fact that 

38
its concluded using electronic means.  None of these laws, deny validity 
to variants of electronic contract, on the basis of their form, but provide a 
general dictate that electronic contracts per se are valid. The legitimacy 
of the browsewrap agreements ought to be therefore weighed on the scale 

35 Supra, note 36.
36 UNCITRAL Model Law on Electronic Commerce, 1996, c 3, a 11.
37 UN Conventions on the Use of Electronic Communications in International 

Contracts, 2005, c 3, s 8(1), also see c 3, a 12: “A contract formed by the interaction 
of an automated message system and a natural person, or by the interaction of 
automated message systems, shall not be denied validity or enforceability on the 
sole ground that no natural person reviewed or intervened in each of the individual 
actions carried out by the automated message systems or the resulting contract.”

38 Electronic Commerce Directive, Directive 2000/31/EC, s 3, a 9(1).

31 Wolfgang Hahnkamper, Acceptance of An Offer in Light of Electronic 
Communications, 25 JOURNAL OF LAW AND COMMERCE 147 at 147 (2005-2006).

32 UN Conventions on the Use of Electronic Communications in International 
Contracts, 2005, c II, a 4(b).

33 d at c III, a14. Singapore Electronic Transactions Act, 2010, c 88, s 14.
34 Faye Fangfei Wang, Law of Electronic Commercial Transactions: Contemporary 

Issues in the EU, US and China (Routledge Research in IT and E-Commerce Law: 
United States, 2011) at 42.
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of such conditions, would be held to the contract, if acted in accordance with 
what would constitute a contract as per such terms and conditions. 

 (c)  Singapore on Electronic Contracts: 

 Singapore has the Electronic Transaction Act (“ETA”) for 
regulating electronic transactions. Drawing from the UN Convention, 
Section 11 states that a contract cannot be “denied validity or 
enforceability” on the ground that electronic means were used for the 

46same.  With regard to agreement, ETA states that the “consent may be 
47inferred from the conduct of the parties”.

 The UCITA and ETA therefore effectively validates the browsewrap 
48agreements, if the user is manifesting assent to it  after knowing or 

49reviewing the terms and conditions, through conduct or statement.

B. Electronic Contracting: Judicial Stance

 Courts generally do uphold the validity of the e- contracts. “The 
quintessential approach of the law is to preserve rather than to undermine 

50 51
contracts.”  In Chew Kin Keong v. Digilandmall.com Pte. Ltd.,  
Singapore High Court held that, while deciding a case, it considers the 
need to “observe the principle of upholding rather than destroying 
contracts, facilitate the transacting of electronic commerce, and reach 
commercially sensible solutions while respecting traditional principles 

52'….'”  U.S. courts today, in various circumstances have validated the 
document business provides in name of contract in form of click wrap, 
browse wrap or web wrap agreement or as Lemley puts it as “Terms of 

53 54Use”.  For instance, in Hotmail Corp. v. Van Money Pie, Inc.,  the court 

of conventional contractual paradigm and the laws hereunder.   

 (b) United States on Electronic Contracts: 

 U.S. developed Uniform Electronic Transaction Act (“UETA”) to aid 
39transaction using electronic records.  Section 14 lists that a contract is 

formed owing to interaction between electronic agent and individual when 
the individual deliberately takes action that completes the transaction or 

40causes performance.  The individual consequently, if aware of the terms 
and conditions of a browsewrap agreement, acquiesce to it, carries on with 
the transaction, that individual would be subject to such agreement.

 United States further formulated Uniform Computer Information 
Transactions Act (“UCITA”) to deal with the e- contracts using computer 
systems, and provides for provisions similar to UETA. UCITA focuses 
on consensus as the basis of contract, and emphasizes that “a contract 
may be formed in any manner sufficient to show agreement, including 
offer and acceptance or conduct of both parties or operation of electronic 

41agents which recognizes the existence of a contract.”  When parties on 
both sides are represented by electronic agents, a contract is formed when 

42their interaction leads to process that signifies acceptance of an offer.   If 
the communication is between electronic agent and individual, “a 
contract is formed if the individual takes an action or makes a statement 
that the individual can refuse to take or say and that the individual has 

43
reason to know will 'indicate acceptance'”.

 A party acquiesces to the standard term of contact by “manifesting 
assent”. Such terms thereafter become part of the contract, irrespective of 
whether the party agreeing to such terms has knowledge or understanding 

44
of such terms.  The assent in this regard is manifested, if the person or 
electronic agent having the knowledge or the opportunity of such terms, 

45
indicate assent to it through conduct or statements which denotes consent.

 Thus, according to UCITA, party in case of electronic standard contract, 
if holds the knowledge of such terms and conditions or is aware of existence 

46 Singapore Electronic Transactions Act, 2010, c 88, s. 11(2).
47 Singapore Electronic Transactions Act, 2010, c 88, s. 5.
48 Uniform Computer Information Transactions Act, 2002, s. 208.
49 Uniform Computer Information Transactions Act, 2002, s. 112. Singapore 

Electronic Transactions Act, 2010, c 88, s. 5.
50 Chew Kin Keong v. Digilandmall.com Pte. Ltd. [2004] 2 SLR(R).
51 [2004] 2 SLR(R).
52 Chew Kin Keong v. Digilandmall.com Pte. Ltd. [2004] SGHC 71, ¶103.
53 Lemley, supra note 6. See also Davidson & Assocs. v. Jung 422 F.3d 630 (8th Cir. 

2005); Recursion Software, Inc. v. Interactive Intelligence 425 F.Supp.2d 756 
(2006); Salco Distributors v. iCode, Inc., 2006, M.D. FLA.No. 8:05-CV-642-T-
27TGW; Mortgage Plus Inc. v. DocMagic Inc 2004 US Dist. LEXIS 2014; i-
Systems Inc. v. Softwares, Inc., 2004, D. Minn  No. Civ. 02-1951(JRT/FLN).

54 1998 WL 388389 (N.D.Cal.).

39 Uniform Electronic Transactions Act, 1999, s. 6.
40 Uniform Electronic Transactions Act, 1999, s. 14(2).
41 Uniform Computer Information Transactions Act, 2002, s. 202(a).
42 Uniform Computer Information Transactions Act, 2002, s. 206(a).
43 Uniform Computer Information Transactions Act, 2002, s. 206(b).
44 Uniform Computer Information Transactions Act, 2002, s. 208.
45 Uniform Computer Information Transactions Act, 2002, s. 112. 
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held that the defendants were bound to the Terms of Service posted on the 
website when they clicked “I accept.”

1. Legitimacy of Browsewrap Agreement: Notice of the Terms of the 
Agreement

 Courts have held the party accountable to browse wraps agreement 
if it's established via facts that the concerned party knew about the terms 

55of use and has frequently used the website.

 Christina L. Kunz et. al. have put forth fulfillment of the following 
four components for the validity and enforceability of browsewrap 
agreements: 

“(I) The user is provided with adequate notice of the 
existence of the proposed terms, (ii) The user has a 
meaningful opportunity to review the terms, (iii) The user is 
provided with adequate notice that taking a specified action 
manifests assent to the terms, (iv) The user takes the action 

56
specified in the latter notice.”

57
 In Dell Computer Corp. v. Union des Consommateurs,  the 
Supreme Court of Canada held that adhesion contracts are binding 
irrespective of explicit assent to the terms of contract from the consumer 

58
if the terms of contract are presented for review.

 In the event, the consumer is oblivious to the fact that browsewrap 
agreement exists; it cannot possibly review it or know that her particular 

59
action constitutes consent to the agreement.  Section 113 of UCITA in 
this regard provides that “a person has an opportunity to review a record 
or term only if it is made available in a manner that ought to call it to the 
attention of a reasonable person and permit review”.

 Clear language and unequivocal notice of the terms of contract via 
hyperlink or otherwise is more likely to be construed as a binding 
contract. If the hyperlink for the terms and conditions categorically state 

60that browsing the website constitute consent to its policy  will probably 
be seen as more informative and taken seriously than a mere hyperlink 

61
stating “terms of use”.

62 In Effron v. Sun Line Cruises, Inc.,  the terms and conditions stated 
on the back of the cruise ship ticket were in question. Court held that the 
ticket very well communicated the terms with regard to dispute forum 
selection and was binding. Given that the warning, "Important Notice- 
Read before Accepting" was written in bold and in medium sized font on 
the ticket. However, if the notice is not brought to the terms and 
conditions or if it is written in a discreet inconspicuous manner, it cannot 
be said to be reasonably communicated and would not be enforceable. 
Court refuses to give effect to the agreement where prints of terms and 

63
conditions are too fine and illegible.

 In browse wrap agreement, the user is provided sufficient notice of the 
agreement, the actual review of the notice to evince consent is not required, 
given that the usage per se in most of these online businesses constitute 

64
consent.  It is deemed to be the responsibility of the user consenting to the 

65
standard terms, to read and understand the terms of the agreement.  
Though, given the nature of the agreement, the user consenting to the terms 

66
would be bound by it even if she has not read the terms and conditions.  The 
actual intention of the parties in a contract is irrelevant. A person's outward 
actions are assessed for the purpose of contract. A contract comes into 
existence “when there is, to all outward appearances, a contract. The 

67intention is to be found in the apparent expression  accessed objectively by 
68reviewing the exchanges between the parties.

55 Cairo Inc. v. Crossmedia Services Inc. 2005 WL 756610, (N.D. Cal.) at 4.
56 Kunz, supra note 18 at 281
57 2007 SCC 34 at 100-101,
58 See Philippa Lawson, Browse-Wrap Contracts and Unfair Terms: What the 

Supreme Court Missed in Dell Computer Corporation v. Union des 
consommateurs et Dumoulin, (2007) 37 Rev. Gen. 445.

59 Kunz, supra note 18.
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60 Zara.com, http://www.zara.com/, Mango.com, http://shop.mango.com/ 
preHome.faces;jsessionid= 6E4D71C9B535B635FA4759FA561F768B the 
homepage of these website states in a clearly visible box that browsing the website 
constitutes assent to its cookies policy.

61 Kunz, supra note 18.
62 67 F.3d 7 (1995) at 9.
63 Kunz, Supra note 18 at 292, See Yates  v. Chicago National League Ball  Club,  

Inc.,  1992, 595  N.E.2d  570 at 581
64 Korobkin, supra note 18 
65 Upton v.  Tribilcock, 91  US 45 (1875).
66 Kunz, supra note 18 at 296.
67 Storer v. Manchester City Council [1974] 3 All ER 824 at 828. See Elizabeth 

Macdonald, “When is a contract formed by the browse-wrap process?” (2011) 19 
Int'l J.L. & Info. Tech. 285.

68 Shogun Finance v. Hudson [2003] UKHL 62, ¶ 123.
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 Therefore tangible consent is not mandated but is presumed. Assent 
is for that reason interpreted as acquiescence and not as an agreement per 

69
se.  Court would usually enforce the terms of such agreement subject to 
certain limitations including unconscionability as discussed later. The 
notion of consent is an imperative component of contracts, granting it the 

70
required legitimacy.

2. In favor of Browsewrap Agreement, Reading the Unread: Are 
Webwrap Agreements/ Terms of Use Actually Read? 

 Terms and conditions of a browsewrap or similar agreement are 
often left unread even if they are available and made visible. The 
existence of browse-wrap agreement at the bottom of most of websites is 
undeniable. Such conditions are mostly visible, depending on size of the 
screen. Therefore, it is not easy to assert ignorance of such terms and 

71
conditions forming the browsewrap agreement.

 The fine prints are often ignored with the thought that the 
understanding of the terms and conditions of such agreement would not 

72be consequently required.  Restatement (Second) of Contracts in 
comments to § 211 lucidly avers that, “a party who makes regular use of 
standardized form of agreement does not ordinarily expect his customers 
to understand or even to read the standard terms. Customers do not in fact 

73
ordinarily understand or even read the standard terms”.

 It is therefore averred that “judges, regulators and operators may 
have to resign themselves to the fact that irrespective of the technology 
used and irrespective of the amount of information provided users will 

74
not read it”.  Given that most consumers provide consent to the 
conditions without appraising the terms and conditions of the 
agreement, the requirement of overt consent for online contracting 

75cannot be assigned much importance.  Though, it's not necessary that 
such terms and conditions will be legally binding in nature, their 
existence or knowledge, it is argued, cannot be subject to pretence of 

76
ignorance.

3. The Unbinding of the Browsewrap: When is the agreement not 
valid? 

 (a) Lack of notice of the terms and conditions constituting 
agreement: 

 The contractual law applies to the contract of adhesion as well, be it 
an electronic or paper one, irrespective of the lack of bargaining power 

77and standard nature of the contract . In Fteja v. Facebook court held that,

“while new commerce on the Internet has exposed courts to 
many  new situations, it has not fundamentally changed the 

78
principles of contract.”

 One pertinent problem with regard to the browsewrap agreements 
arises when the notice of the terms is not given clearly to the user, thus 
undermining the consent user is generally deemed to provide via 
conduct. Courts would quash consent to adhesion contract if they are 
unfair, invalid under consumer laws, not brought to sufficient notice of 
the consumer and unacceptable under common law doctrine of 

79unconscionability.  Under United States' UCITA, Section 206 states that 
in the event transaction occurred owing to fraud, electronic mistake etc., 

80the court can grant apposite relief.

 The standard boilerplate contracts of adhesion are construed in the 
81

favor of weaker bargaining party.  In AEB & Assocs. Design Group, Inc. 
v. Tonka Corp., court held that an adhesion contract “will  not be enforced  
against the weaker party when it is  (1) not within that party's reasonable 

75 37 RevGen citing STEPHEN M. WADDAMS, THE LAW OF CONTRACTS, 5th 
ed., Toronto, Canada Law Book, 2005 para. 441, p. 313-314.

76 Lemley, supra  note 6.
77 Kunz, supra note 18.
78 2012 WL 183896 (S.D.N.Y. Jan. 24, 2012).
79 Supra, note 65, citing Stephen M. WADDAMS, The Law of Contracts, 5th ed. 

(Canada Law Book: Toronto, 2005), ¶441.
80 Uniform Computer Information Transactions Act, 2002, s 206(a).
81 See Leon E. Trakman, “The Boundaries of Contract Law In Cyberspace” (2008-

2009) 38 Pub. Cont. L.J. 187.

69 See Nancy Kim, Clicking and Cringing: Making Sense Of Clickwrap, Browsewrap 
And Shrinkwrap Licenses, online http://law.stanford.edu/wpcontent/uploads/sites/ 
default/files/event/266730/media/slspublic/Kim_clicking_and_cringing.pdf.

70 Lemley, supra note 6 at 465.
71 Lemley, supra note 6.
72 Michael I. Meyerson, The Efficient Consumer Form Contract: Law and Economics 

Meets the Real World, (1990) 24 GA. L. REV. 583 at 598.
73 Restatement (Second) Of Contracts, 1979 § 211.
74 Eliza Mik, Terms of Use: Reflection on a Theme, (2014) Asian Law Institute 11th 

Conference, 28-30 May 2014, Kuala Lumpur, Online < http://ink.library.smu. 
edu.sg/sol_research/1299/>
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91 In Re Zappos.com, Inc.,  the Terms of Use of Zappo was held to be a 
browsewrap agreement where “a website owner seeks to bind website 
users to terms and conditions by posting the terms somewhere on the 
website, usually accessible through a hyperlink located somewhere on 

92
the website”.  The United States Nevada District Court held that “a party 
cannot assent to terms of which it has no knowledge or constructive 
notice, and a highly inconspicuous hyperlink buried among a sea of links 

93
does not provide such notice”.  The notice of the terms is therefore 
important for the validity of the browsewrap agreement.

 (b) Unconscionability of the terms of the agreement: 

 For a valid contract all the components required for it should be 
fulfilled, including consensus ad idem in form of mutual consent, 

94
consideration and last but not the least, lack of unconscionability.  The 
contract would not be valid if the terms of the contract are 

95
unconscionable.  The unconscionability doctrine authorizes the court to 
deny validity to the unconscionable clause or the whole contract 

96
encompassing such clause.  “Equity relieves party of unconscionable 

97
bargain”.

98
 Unconscionability is branched into substantial and procedural one.  
Under contractual law jurisprudence, a term can come under the scanner 
of procedural unconscionability if it's inconspicuously placed on the 

99
website in a manner that complying party is not made aware of it.  
Procedural unconscionability concerns the freedom to acquiesce. For 

expectations; or (2) is unduly oppressive, unconscionable or against 
82

public policy.”

 Such restrictions keep a check on repressive, unfair and 
unconscionable terms and conditions of the contract. Courts construe 
agreements of that sort restrictively or repudiate them “on grounds that 

83the dominant party misled the subservient party.”

 As a general rule, parties to the contract are bound by it even 
84though they may have made a mistake in entering into the contract.  

Principles underlying a conventional oral or written contract apply to 
8 5e- contracts as well.  As court held in Specht v Netscape 

Communication Corporation, “reasonably conspicuous notice of the 
existence of contract terms and unambiguous manifestation of assent 
to those terms by consumers are essential if electronic bargaining is to 

86
have integrity and credibility.”

 Thus, providing the notice of terms and conditions is integral for the 
manifestation of mutual consent, which would in turn decide the validity 

87of the contract. In Ticketmaster Corps v. Ticket.com,  while dealing with 
web wrap agreement, court held that "it cannot be said that merely 
putting terms and conditions 'on the website' creates a contract with 

88
anyone using the website."

89 In Specht v. Netscape Communications Corp.,  Netscape tried to 
pursue arbitration as per the terms of the web wrap agreement provided 
on the home page of website. United States Court of Appeal for the 
Second Circuit held 'The terms and conditions are not visible to the user 
for them to even agree upon them and by any means it cannot be said that 
user agreed to such terms and conditions as there is no requirement of 

90
affirmative consent'.

91 In Re Zappos.Com, Inc., Customer Data Security Breach Litigation, 2012, 3:12-
cv-00325-RCJ-VPC Online <http://www.americanbar.org/content/dam/aba/ 
publications/litigation_news/zappos-data-security-breach.authcheckdam.pdf>  

92 Id. Also see Van Tassell v. United Marketing Group 795 F.Supp.2d 770 792: “a user 
only encounters the Conditions of Use after scrolling to the bottom of the home 
page and clicking the 'Customer Service' link, and then scrolling to the bottom of 
the Customer Service page or clicking the 'conditions of Use, Notices & 
Disclaimers' link located near the end of a list of links on the page.”.

93 Id.
94 Kunz, supra note 18.
95 Uniform Computer Information Transactions Act, 2002, s. 209.
96 United States Uniform Commercial Code, 2002, a 2, s 302 and Uniform Computer 

Information Transactions Act, 2002, s. 111. 
97 Singapore Commercial Law, c. 8, s 8.11.10. Online <http://www.singaporelaw.sg/ 

sglaw/laws-of-singapore/commercial-law/chapter-8> 
98 Arthur Allen Leff, “Unconscionability and the Code—The Emperor's New 

Clause” (1967) 115 U. PA. L. REV. 485 at 488.
99 Streeter, supra note 12 at 1377.

82 853 F. Supp. 724 (1994).
83 Supra note 93.
84 Chwee Kin Keong v. Digilandmall.com Pte Ltd [2005] SGCA 2, ¶30-31.
85 Id. ¶ 29.
86 306 F.3d 17 (2d Cir. 2002) at 28.
87 2000 U.S. Dist. LEXIS 4553.
88 Ticketmaster Corp. v. Tickets.com, Inc., 2000 U.S. Dist. LEXIS 4553, Also see 

Tara Zynda, “Ticketmaster Corp. v. Tickets.com, Inc. - Preserving Minimum 
Requirements of Contract on the Internet” (2004) 19:1 495

89 306 F.3d 17 (2d Cir. 2002) at 596.
90 306 F.3d 17 (2d Cir. 2002) at 596.
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not to be fraudulent or misrepresentative for it to be effective. Further, the 
contract would be invalidated if it is caused by coercion, mistake or 

110
duress.

 S ingapore  Cour t  o f  Appeal  in  Chwee Kin  Keong v. 
Digilandmall.com Pte Ltd held that “the court would, in the exercise of 
its equitable jurisdiction, be entitled to intervene and grant relief when it 
is unconscionable for the non-mistaken party to insist that the contract be 

111
performed”.

V. Conclusion

 It is imperative to let the user be made aware that the transaction on 
the website is governed by the terms of use. If the terms and conditions 
provided on a website are fairly visible to the consumer, the consensus ad 
idem required for formation of contract would be deemed as existent. 
The consumer cannot later on claim that her conduct to shop from such 
website does not constitute consent, if that's what the consent connotes in 
accordance with the website's terms and conditions. The online website 
has the sanction to cancel the order until the point of delivery, as is the 
case with Zalora, if that is what its terms and conditions provide, and user 
with the notice of such terms, acted on it. 

 To ensure effectiveness of browsewrap agreement, as a matter of 
principle, it must be mandated to use technology effectively to make the 

112
users aware of such conditions.  The ball nevertheless remains in the 
court of the buyer, if the terms are conscionable or such terms are 
discretely placed in some dubious corner of the website, not visible to the 
consumer. The courts are generally more solicitous towards the 

113consumer  and would decide in favor of the consumer if the terms are 
114found to be unfair and unconscionable.  Further, the consumer always 

has the option and freedom to decide whether she wants to get into a 
115contract of adhesion or not.   In sum and substance, consumers can take 

cover under the fairness of contracting terms- an important paradigm of 
any contractual arrangement.  Reliance can be placed on 

instance, exploiting the lack of explicit consent of the consumer by 
providing inconsiderate terms and conditions that is obscurely put up 
somewhere on the website, would fall in the ambit of procedural 

100
unconscionability.  The consumer is required to be given reasonable 

101
notice of the terms of the agreement,  for the consumer to abide by it, in 
absence of which, the contract would be unconscionable and 

102
unenforceable.   Substantive unconscionability concerns the flesh of 

103
the contract.  A clause can be said to be suffering from substantive 
unconscionability if it's unduly harsh, unfavorable or shocks the 

104
conscience.

 The principle behind unconscionability doctrine is to not strike 
down the contract owing to its standard, non negotiable nature but 

105
“prevention of oppression and unfair surprise”.  It is important to note 
that usage of unconscionability for striking down the contract, is 
nevertheless used strictly, “reserved for harshest and severest 

106
terms”.

(c) Principles of Fairness and Equity: 

 The browsewrap agreement is further supposed to be weighed on the 
107 108

scale of equity  and fairness of the terms.  Equity owing to its dynamic 
109

nature allows the courts to meet the end of justice.  The contract ought 

100 Robert A. Hillman & Jeffrey J. Rachlinski, “Standard Form Contracting in the 
Electronic Age” (2002) 77  N.Y.U. L. REV. 429 at 456-457 [Hillman].

101 Silvestri v.  Italia Societa  Per  Azioni  Di Navigazione,  388  F2d  11  (2d  Cir  
1968).

102 Specht v.  Netscape Communication  Corp,  306  F3d  17  (2d  Cir  2002);  
Ticketmaster  Corp  v Tickets.  Com, Inc, 2000  US Dist  LEXIS  4553.

103 Hillman, supra note 113 at 457. Also see Wayne R. Barnes, Toward A Fairer Model 
Of Consumer Assent To Standard Form Contracts: In Defense of Restatement 
Subsection 211(3), (2007) 82 Wash L. Rev 227.

104 Korobkin, supra note 18.
105 Uniform Computer Information Transactions Act, 2002, s 111, UCITA, Comment 

2: Basic Policy and Effect. See, Intel Corp. v. Integraph,195 F.3d 1346 (Fed. Cir. 
1999).

106 See Wayne R. Barnes, Toward A Fairer Model Of Consumer Assent to Standard 
Form Contracts: In Defense Of  Restatement Subsection 211(3), (2007) 82 Wash L. 
Rev 227.

107 Chwee Kin Keong v. Digilandmall.com Pte Ltd [2005] SGCA 2: “Equity ought to 
intervene to set aside the purchases [….] 'constituting' sharp practices”.

108 Singapore Commercial Law, c. 8, s 11, http://www.singaporelaw.sg/sglaw/laws-
ofsingapore/commercial-law/chapter-8.

109 Chwee Kin Keong v. Digilandmall.com Pte Ltd [2005] SGCA 2 at para 528-529.
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111  [2005] SGCA 2.
112 Lemley, supra  note 6.
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114 Comb v. PayPal, Inc., 218 F Supp. 2d 1165 (N.D. Cal. 2002) at 1172.
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unconscionability of the contract for striking down along with the 
consumer protection laws. Adhesion contract should therefore not be 
undermined if they are fair and efficient. 

T. RAJKUMAR V. UNION OF INDIA: A CASE 

ANALYSIS

*
Geetika Myers and Ira Chadha Sridhar

Introduction

 The constitutional validity of Section 94A under the Income Tax 
Act, 1961 was upheld by the Madras High Court in T. Rajkumar v. Union 
of India. The court stated that in the wake of scams, curbing tax 

1avoidance has become a priority.  In the judgment, the High Court upheld 
2the Income Tax provision under Section 94A  permitting the 

Government of India to notify a country as a “notified jurisdictional area” 
in the absence of a provision of information exchange with any country 

3
or territory.  It was also held that these provisions were not contradictory 
to  Articles 246 and 248 of the Constitution and there was no question of 
legislative incompetence of Parliament. The High Court also affirmed 
the validity of Central Board of Direct Taxes notification, No. 86/2013, 
along with a press release notifying Cyprus as “notified jurisdictional 

4
area”.  The High Court's decision has been received with considerable 
skepticism within the legal community as it raises contentious questions 
on the equation between India's duty towards Cyprus under the realm of 
international law as well as its own rights within the domestic sphere to 
further the goal of effective information exchange. 

 In the course of this case comment, the authors aim to analyze this 
judgment and note its ramifications for India- both domestically and 
internationally. For the sake of clarity, analysis of the judgment has been 
divided into three parts. In Part I, the authors outline the arguments made by 
the opposing parties and the response of the court to these arguments with 
respect to the constitutional validity of Section 94A of the Act. In this part, a 
comprehensive summary of the multi-faceted judgment is provided under 
three broad heads- the constitutional aspect, the international law aspect 
and finally, the jurisprudential aspect. In Part II, a critique of the judgment is 

 * Student at WBNUJS, Kolkata
1 T Rajkumar v. Union of India, [2016] 68 taxmann.com 182 (Madras).
2 The Income Tax Act, 1961 § 94A.
3 Id.
4 Id.
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Press Release issued by the Indian government, claiming that India had 
violated duties towards Cyprus that it had agreed to undertake by signing 
the Agreement. 

 Keeping these facts in mind, several issues can be delineated on the 
basis of which the court was to decide the case. Firstly, is it valid to notify 
any country as a 'notified jurisdictional area' without reference to the 
existence of a Treaty with that country, with respect to Articles 14, 
19(1)(g), 51, 245, 253 and 269 of the Constitution of India 
('Constitution')? And secondly, does India have an obligation under the 
Vienna Convention on the Law of Treaties ('VCLT') and the principles of 
codified international law to remain consistent with regard to its 
obligations under the Agreement? Finally, and more broadly, the court 
was to demarcate a balance between India's treaty obligations and the 
government's right to regulate by way of statutes. 

 With respect to the first issue, the Petitioners based their case on the 
Supreme Court's decision in Union of India v. Azadi Bachao 

10
Andolan('Azadi').  The Petitioners contended that Section 90 of the IT 
Act was specifically intended to enable and empower the Central 
Government to issue a notification for implementation of the terms of a 

11
Double Taxation Avoidance Agreement (DTAA).  Therefore, the 
provisions of such a notified Agreement, in this case the DTAA, would 

12operate, even if inconsistent with the provisions of the Income Tax Act.  
The Petitioners further argued that it was unmerited to treat countries 
with which India had entered into agreements with, and countries which 

13no such agreement existed, as 'alike' under Article 14.  It was further 
contended that the provisions of Section 9A violated the enshrined 
freedom of trade and business under Article 19 (1)(g) of the 

14Constitution.  Furthermore, it was argued that the power under Article 
245(1), is made subject to the provisions of the Constitution and hence, 
the said power is subordinate to Article 253, which confers power upon 
the Parliament to make laws for implementing any Treaty, Agreement or 

15
Convention with any other country.  That the power under Article 

advanced wherein the authors stress on the importance of remaining 
consistent with our international obligations both under public 
international law and more theoretically, through the lens of jurisprudence 
of international law. In Part III, the authors further discuss the various 
precedents and the tax implications of such a decision. It is argued that the 
High Court erred in upholding the validity of Section 94A in light of India's 
duties to Cyprus in pursuance of the agreement between both the countries. 
The authors' objective through this case comment is to point out the 
problems in the reasoning employed by the High Court and argue against 
the final position that the Court takes. 

Part I: Facts, Issues and Analysis of the Case

 The facts of the case originate from a tripartite agreement signed in 
pursuance of the 'Double Taxation Avoidance Agreement' between India 
and Cyprus ('Agreement') signed between an Indian company, New 
Kovai Real Estate Private Limited, a company from Cyprus called 

5Skyngelor Limited and the three petitioners in the case.  By the said 
Agreement, the Cyprus company, which held about 15,200 equity shares 
of face value of INR 10 each and about 21,39,200 compulsorily 
convertible debentures of face value of INR 100 in Kovai Real Estate 
Private Limited, undertook to sell the shares and debentures to the 

6
petitioners.  The Indian Government required information on this 
exchange and requested Cyprus to reveal the tax-related information of 

7
the transaction to the concerned authorities.  On their failure to do so, the 
Indian government decided to notify Cyprus as a 'notified jurisdictional 

8
area' and thereby compel it to reveal the needed information.  In 
pursuance of this, the petitioners immediately filed statutory appeals 
under the mandate of Section 246A of the Income Tax Act before the 

9
Commissioner of Income Tax.  Simultaneously the petitioners also 
challenged the validity of Section 94A of the Act, the Notification and the 

 5 Supra note 1, ¶ 8. 
 6 Id. 
7 Id.
8 Supra note 2. Section 94-A of the Income Tax Act reads thus: (94-A. Special 

measures in respect of transactions with persons located in notified jurisdictional 
area.—(1) The Central Government may, having regard to the lack of effective 
exchange of information with any country or territory outside India, specify by 
notification in the Official Gazette such country or territory as a notified 
jurisdictional area in relation to transactions entered into by any assessee…).

9 Supra note 1. 

10 Id.
11 Id. 
12 Id.
13 Id.
14 Id.
15 Id.

NLIU LAW REVIEWT. Rajkumar v. Union of India: A Case Analysis



9998

regard, there are two jurisprudential schools that detail the relationship 
between international law and domestic law-called monism and dualism 

21
respectively.

22 Monists,  as the court noted, regard international law and municipal 
23law as parts of a single legal system.  Monists argue that municipal law is 

24 25subservient to international law within this paradigm.  Dualists  inhabit 
a more complex position. The first premise of dualist thought is that 
municipal law can apply international law only when it has been 

26
incorporated into municipal law.  This incorporation can result from an 

27
act of Parliament or executive action given effect to by the courts.  
Second, and more ambiguously, dualists hold that if international law 

28
conflicts with the domestic law, then domestic law will prevail.  
However, this does not necessarily mean that most states would 
disregard international law. In fact, Indian statutes have on several 
occasions upheld international treaties and obligations over domestic 

29
law if the circumstances are such.

 Therefore, certain aspects of the present case need to be noted. 
Crucially, the agreement between India and Cyprus had been 
incorporated by the government by way of Section 90 of the Act- thereby 

30
leading to an affirmation of the treaty within domestic law.  In this 

245(1) is subordinate to the power under Article 253 is also made clear by 
16

a non-obstante clause contained in Article 253.  This is due to the 
obligation on the government to observe treaty obligations in good faith, 
codified under the directive principles of state policy under Article 51(c) 

17
of the Constitution.  Therefore, the petitioners in essence contended that 
Section 94A was unconstitutional and exceeded the powers given to the 
government. 

 In response to these claims, the High Court contentiously upheld the 
validity of Section 94A and elaborated upon the Respondent's arguments 
to dismiss the grounds elaborated upon by the petitioners. With respect to 
Article 253, the court held that this provision is an enabling provision that 
empowers the Parliament to make any law for the whole or any part of the 
territory of the country for implementing any Treaty, Agreement or 

18
Convention with any other country.  They held that the effect of the non-
obstante clause in Article 253 is that when Parliament desires to make a 
law for implementing a bilateral or international Treaty or Convention, 
the fetters placed upon the Parliament by Articles 246(3), 249, 250, etc., 
and the fetters placed in the form of the Lists contained in the Seventh 

19Schedule, would stand removed.  Furthermore, the Court held Treaty 
entered into by the country with another country is actually in the realm 
of executive action in terms of Article 73.

Part II: On Monism, Dualism andthe Doctrine of Good 
Faith - Missing Links in the Judgement

 International law has a complex relationship with the domestic laws 
of any country and jurisprudential schools have attempted to understand 
this relationship in varied manners. International treaties are the result of 
the negotiations between the States and therefore, it is implicit in these 

20treaties that there is consent of the states that are parties to it.  In this 

21 Id.
22 J. G. Starke, Monism and Dualism in the Theory of International Law, 17 BRIT. 

Y.B. INT'L L. 66, 81 (1936). (Monism has obtained the widest theoretical 
acceptance as with regards the position today. Monists like Hans Kelsen are seen as 
providing one of the most theoretically viable accounts of the relationship of 
international law with domestic law.) 

23 AGARWAL, supra note 19. 
24 AGARWAL, supra note 19. 
25 STARKE, supra note 21. (Triepel and Anzilotti are the leading exponents of the 

dualistic construction. Monism ad dualism differ on two counts- they differ in the 
social relations they govern and the very judicial roots they originate from. 
According to Starke, monism originates from the basis of common will that 
foregrounds international law whereas dualism is rooted in the will of the state.) 

26 AGARWAL, supra note 19.
27 AGARWAL, supra note 19.
28 AGARWAL, supra note 19. (This has been contested and cannot be seen as an 

overarching rule for all contexts- thereby defeating the very force of international 
law and treaty obligations undertaken.) 

29 Vishaka v. State of Rajasthan [AIR 1997 SC 3011]. (The Supreme Court looked 
into the Convention for Elimination of Discrimination against Women (CEDAW) 
to deal with issues relating to sexual harassment of women in work places) 

30 Supra note 1. 

16 Id.
17 Constitution of India. Art. 51 (c) This Article directs Indian authorities “to foster 

respect for international law and treaty obligations in the dealings of organised 
peoples with one another; and encourage settlement of international disputes by 
arbitration.”

18 Id. 
19 Supra note 1. 
20 Sunil Kumar Agarwal, Implementation of International Law in India: Role of 

Judiciary, Dean Maxwell & Isle Cohen Doctoral Seminar in International Law, 
Faculty of Law, McGill University.
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scenario then, India has incorporated the treaty within its domestic 
framework and the question of whether it should override domestic law 
will be a specific case-based determination. In this light, Article 51 of the 
Constitution is of immense relevance. The Directive Principles of State 
Policy as enshrined in Article 51 of the Indian Constitution enjoin the 
State to endeavor, inter alia, to foster respect for international law and 

31
treaty obligations in the dealings of organized people with one another.  
It is a fundamental principle of statutory interpretation in Indian domestic 
law that, wherever possible, a statutory provision must be interpreted 
consistently with India's international obligations, whether under 

32customary international law or an international treaty or convention.  If 
the terms of the legislation are not clear and are reasonably capable of 
more than one meaning, the treaty itself becomes relevant, for there is a 
prima facie presumption that Parliament does not intend to act in breach 

33of international law, including therein a specific treaty obligation.  
Hence, in a situation wherein international law and domestic law 
contradict each other, courts must strive to ensure that specific treaty 
obligations are not defeated and India acts in accordance with its treaty 
obligations. The reliance by the court exclusively on the dualist model as 
a reason to evade its treaty obligations vitiates the principle codified 
under Article 51 (c) of the Constitution to ensure that India acts in 
accordance with its treaty obligations. 

 The second aspect that the Court has to navigate it the claim made 
under the Vienna Convention on the Law of Treaties (VCLT) that obliges 
the Member States to treat every Treaty in force, as binding upon the 

34
parties thereto.  Articles 26 and 27 of the Vienna Convention contain the 

35
doctrine of 'Pacta Sunt Servanda'.  This doctrine lays down the 
fundamental principle that every Treaty in force is binding upon the 

parties to it and must be performed in good faith and a party may not 
invoke the provisions of its internal law as a justification for its failure to 

36
perform a Treaty.  Furthermore, by the court's own reference in the 
present case it is clear that since several aspects of the VCLT are 
customary international law, India would be obliged to follow it 

37
irrespective of the fact that it has not ratified the convention.  However, 
the court here is still persistent in holding that though Article 26 of the 
Vienna Convention obliges both the contracting parties to perform their 
obligations in good faith, India is not bound to follow the principles of 
good faith as codified here. The Court reasoned that one of the four 
purposes for which an agreement could be entered into by the Central 

38Government under Section 90(1) is for the exchange of information.  If 
one of the parties to the Treaty fails to provide necessary information, 
then such a party is in breach of the obligation under Article 26 of the 
Vienna Convention. Hence, the Court argued that as Cyprus had 
breached its treaty obligation, India had no obligation to maintain the 
treaty in good faith. We argue, in this respect, that the court cannot rely on 
the alleged breach of the treaty obligation by Cyprus to in turn, allow 
India to breach its treaty obligations since breach of a treaty by one of the 

39
parties thereto does not automatically terminate the treaty.

 Therefore, for a cumulative appraisal of these reasons, the authors 
conclude that India has an obligation under the VLCT to observe the 
treaty in good faith. Furthermore, a harmonious reading of Article 51(c) 
of the Constitution and the doctrine of good faith enshrined under the 
VLCT, make it evident that the court erred in allowing a domestic law to 
override the existing treaty obligation that India had undertaken. 

Part III: Predicting Future Risks and the Importance of 
Subscribing to Precedent

 In this part of the comment, it is argued that the case of Union of 
India v Azadi Bachao Andolan('Azadi')is pertinent, and the precedent 

36 Id.
37 Ram Jethmalani v. Union of India 2011 (8) SCC 1 (The Supreme Court referred to 

Article 31 of the Vienna Convention and pointed out that though India is not a party 
to the Convention, it contains many principles of customary international law.) 

38 The Income Tax Act, § 90(1).
39 Article 27. Violation of Treaty Obligations, The American Journal of International 

Law, Vol. 29, Supplement: Research in International Law (1935), pp. 1077-1096

31 Constitution of India. Art. 51 (c) This Article directs Indian authorities “to foster 
respect for international law and treaty obligations in the dealings of organised 
peoples with one another; and encourage settlement of international disputes by 
arbitration.”

32 AGARWAL, supra note 19.
33 Keshavndanda Article 51, Sikri, C.J. in Kesavananda Bharathi v. State of Kerala, 

21 observed as under: “It seems to me that, in view of Article 51 of the directive 
principles, this Court must interpret language of the Constitution, if not intractable, 
which is after all an intractable law, in the light of the United Nations Charter and 
the solemn declaration subscribed to by India.”

34 The Vienna Convention on the Law of Treaties. 
35 The Vienna Convention on the Law of Treaties, Art. 26, 27. 
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40laid down in this case must be followed.  The present case discussed the 
Azadi case in great detail and the contentions in Azadi formed a 
considerable portion of the present case. In Azadi, the court clearly laid 
down a precedent establishing that Section 90 of the Income Tax Act , 
1961 was specifically created with the intent to enable and empower the 
Central Government to issue a notification for implementation of the 
terms of a Double Taxation Avoidance Agreement and that when it 
happens the provisions of such an Agreement would operate, even if 

41
inconsistent with the provisions of the Income Tax Act.  The petitioners 
claim that Section 90 is a legislative provision that is excessive in nature 
owing to grant of delegated power to the Central Government to classify 
any State as a 'notified jurisdictional area'.

 The High Court was of the opinion that the Supreme Court 
judgment in the Azadi case that allowed provisions of tax treaty to 
overrule provisions of IT Act can create inconsistency if seen in 

42
isolation.  The court underlined that the provision under section 90(2) 
allows the assessee to opt for provisions of a tax treaty or the IT Act. He 
can apply for whichever seems beneficial, and this does not conclude 

43the inconsistency of alternatives.  The High Court was of the view that 
Section 90 did not deal with the inconsistency between the tax treaty 
and Act provisions. If a country fails to exchange necessary 
information as per the obligation of good faith in a treaty, the other 

44country can resort to action under its domestic law.  We argue that in 
analyzing this particular judgment the High Court erred in its 
interpretation of Section 90. 

 It was reiterated in the CIT v. P.V.A.L Kulandagan Chettiar ('Chettiar 
case') that in case of a conflict between the provisions of the Agreement 

45and the Act, the provisions of the Agreement shall prevail.  The flaw in 
the High Court's logic lies in the fact that it holds that even though the 
Parliament has a right to make new provisions under Section 90, if these 
provisions are not beneficial to the assessee or not in accordance with 

46
Section 90(2) of the Act, they will not take precedence in any matter.  

47Taxing statutes are to be interpreted in an extremely strict manner.  
However, it is an established principle that in case of ambiguity between 
two conflicting provisions under a taxing statute, the provision beneficial 

48
to the assessee shall be taken into consideration.  In this particular 
scenario, even when the transaction resulted in a capital loss to the 
Cypriot seller and thus, no taxable income arose in the hands of the 
Cypriot seller, the seller was nonetheless asked to pay 30% withholding 

49
tax by the tax authorities.  This percentage is much more than what they 
would have to pay if the DTAA was followed instead. Furthermore, this 
move sets a bad precedent for all the other future investors as Section 94A 
came into existence after the treaty was signed. Taxing statutes cannot be 
fiddled with for convenience and to circumvent established principles 
and judicial pronouncements as it creates apprehension in the business 

50community.

 These principles were adopted by the Supreme Court in Azadi as 
51

well.  No question arose directly either in the Azadi case or in the 
Chettiar case as to whether or not the Parliament has the power to make a 

52law in respect of a matter covered by a Treaty.  Therefore, the 
observations found in these two decisions, to the effect that the 
provisions of the Treaty will have effect even if they are in conflict with 
the provisions of the statute, cannot be stretched too far to conclude that 
the Parliament does not have the power to make a law in respect of a 
matter covered by a Treaty.

 In order to interpret this argument better we need to revisit the 
Chettiar case, the ratio decidendi of which explicitly mentions that the 
double taxation relief is to be necessarily granted to those states that have 

53entered into the Double Taxation avoidance agreement with India.  
Further, Taxation policy is within the power of the government and 

47 CIT v. Vadilal Lallubhai, (1973) 3 SCC 17.
48 Section 90(2) in The Income Tax Act, 1995 reads thus:(Where the Central 

Government has entered into an agreement with the Government of any country 
outside India under sub- section (1) for granting relief of tax, or as the case may be, 
avoidance of double taxation, then, in relation to the assessee to whom such 
agreement applies, the provisions of this Act shall apply to the extent they are more 
beneficial to that assessee.)

49 Supra note 46.
50 Vodafone International Holdings BV v. Union of India (2012) 6 SCC 613.
51 Supra note 52.
52 Id.
53 Id.

40 Union of India v. Azadi Bachao Andolan, (2004) 10 SCC 1.
41 Id.
42 Id.
43 Id.
44 Id.
45 CIT v. P.V.A.L Kulandagan Chettiar, (2004) 267 ITR 654 (SC).
46 Id.
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Section 90 enables the government to formulate its policy through 
54

treaties entered into by it.

 In this particular scenario Section 94A is the other provision of the 
Income Tax Act which was added after the DTAA with Cyprus came into 
existence. According to Section 94A(5) the withholding tax is decided at 
30% for any payment. This provision in itself is problematic as it does not 
allow for any scope of tax reduction, rendering the DTAA redundant, as 
the purpose of double taxation agreements is to reduce tax burden for 
foreign investors in an attempt to incentivize them. In fact, it can be 
clearly ascertained from Section 90(2) that where a double taxation 
agreement has been entered into, the provisions of the Act would apply 
only to the extent that they are beneficial to the assessee. Thus, as per a 
combined reading of Section 90(1) and (2), even if Cyprus is a “notified 
jurisdictional area”, Cypriot investors would still benefit from the DTAA 
signed between Cyprus and India. Thus, Section 94A in itself is rendered 
useless. 

 As far as the implications of such a decision are concerned we 
need to take a look at the recent Vodafone International Holdings BV v 

55
Union of India case.  It is pertinent to note that the Vodafone case 
upholds that the tax authorities cannot start with the question as to 
whether the impugned transaction is a tax deferment/saving device but 

56instead should apply the 'look at' test to ascertain its true legal nature.  
It was aptly held that the Government Authority responsible can apply 
the substance over form test only when it is established with the 
support of certain facts and circumstances that a transaction or a 

57scheme is a sham or might be tax avoidant in nature.  It was also said 
that it is the responsibility of the Revenue to look at a particular foreign 

58direct investment in India in a holistic manner.  In order to prioritize 
future investments from Cyprus and continue trade in a wholesome 
manner, this regulation is an added burden. Therefore, in conclusion, 
this decision has set risky precedents for the future in relation to tax 
based policies for the future.

 Post the judgment, on June 29th, 2016, the negotiation on the 
Double Taxation Agreement for the Avoidance of Double Taxation and 
the Prevention of Fiscal Evasion with respect to Taxes on Income 
between Cyprus and India was successfully completed, in New Delhi. 
Following the entry into force of the amending Agreement, the Indian 
Authorities will proceed with retrospectively rescinding the 

59
classification of Cyprus in the 'Notified Jurisdictional Area.  However, 
the judgment continues to have ramifications for future agreements 
entered into by India with other nations and for future harmonious 
relations within the international community. 

Conclusion

 The present case is, therefore, problematic in several ways. First, we 
have argued that in a dualist set-up, countries must abide by international 
obligations that they voluntarily undertake. Second, the precedent laid 
down by the Apex Court in the Azadi case and other judgments must be 
respected by the Court and this case, therefore, deviates from the prior 
position of the law. Hence, we argue that such a case ignores the 
importance of past precedent in its attempt to ensure that the judgment is 
beneficial to India. Although the court makes certain important 
observations in this case, there is a tangible risk of this precedent being 
wrongly used in the future to allow India to escape international 
obligations that it has undertaken.

54 Id.
55 Supra note 57.
56 Id.
57 Id.
58 Id.

59 See Cyprus-India sign double taxation waiver agreement, SIGMA LIVE (June 30, 
2016), http://www.sigmalive.com/en/news/economy/146484/cyprusindia-sign-
double-taxation-waiver-agreement.dpuf.
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Technology (Regulation) Bill, 2014 with the objective of adequate 
supervision and regulation of ART banks and clinics in the country, 
prohibiting the misuse of the said technology, including that of surrogacy 
and promoting safe and ethical procedures for such services in India.

 The Bill was drafted by the Indian Council of Medical Research and 
developed to its present version by the ministry only after numerous years' 
worth of ministerial and public deliberations. It has been pending for quite a 
while now, awaiting clearance only from the law department, as the 
scientific portions have already been determined. This article aims to 
highlight the general and specific issues surrounding various provisions of 
the Bill. It further attempts to formulate reformative measures that may aid 
in remedying the fallacies that are a part of the Bill. 

I. General Observations

A. Extrapolating the Meaning of “Couple” as per the Bill

 The Bill describes “couple” as a relationship between a male person 
and  female  person  who  live  together  in  a  shared household  through  

1
a  relationship  in  the  nature  of marriage which is legal in India.  The 
pertinent issues to be addressed herein are, firstly, the Bill talks about a 
relationship in the nature of marriage between a male and female person, 
which excludes persons of same sex from being eligible to qualify as a 
couple for the purposes of this Bill. Secondly, the Bill has restricted its 
scope to cover couples whose marriage is legal in India. As a result of this 
limited scope, foreigners in India are excluded from availing ART 
facilities.

 Regarding the first issue, it needs to be noted that there is no 
recognition of same sex marriage in India and that the clause is 
ambiguous regarding recognition of persons who pursue live-in 

2relationships.  Not recognising same sex marriage, valid in foreign 
countries but not in India, would be disadvantageous to those who are 
PIO (Persons of Indian Origin), NRI (Non-Resident Indian) or OCI 
(Overseas Citizen of India), and have solemnized same sex marriage. 

1 he Assistive Reproductive Technology (Regulation) Bill (The Bill), Cl. 2(p) 
(2014).

2 Durgesh Nandan Jha, New Law to Clip Wings of Rent-a-womb Biz, THE TIMES 
OF INDIA, http://timesofindia.indiatimes. com/city/delhi/New-law-to-clip-
wings-of-rentawombbiz/articleshow/49459639.cms? [Accessed 6 Mar. 2015].
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Abstract

The Assisted Reproductive Technology (Regulation) Bill, 
2014 (the Bill) has been under the consideration of the 
Department of Health Research, Ministry of Health and 
Family Welfare, Government of India. This Bill is another 
humble step taken by the Government to deal with the long 
run hiatus of having an effective legislation to regulate 
surrogacy and other forms of Assisted Reproductive 
Technology (ART) in India.

The main object of the Bill is to have a proposed legislation 
which aims at the proper administration and supervision of 
Assisted Reproductive Technology (ART) clinics and banks in 
the country and for prevention of misuse of this technology in 
India. Further, it aims to curb malpractices of commercial 
surrogacy and illegal operation of clinics and banks in India. 
While the drafters of this piece of proposed legislation have 
put in a laudable effort to achieve the said objectives, a lot of 
loopholes and lacunae have remained with it.

The authors of this analysis have attempted to dissect the 
shortcomings of this Bill, and cull out the hits and misses of 
the drafters. With regards to each and every issue raised 
pertaining to the Bill, the authors have provided reform or 
amendment suggestions that can be used to further solidify 
the bases of this Bill.

I. Introduction

 The Health Ministry of India proposed the Assisted Reproductive 

THE ASSISTED REPRODUCTIVE TECHNOLOGY 

(REGULATION) BILL, 2014 – BIRTH OF A NEW 

ERA FOR SURROGACY REGULATIONS?
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bestowed upon the police to take cognizance of any complaint by a 
surrogate mother and prohibit the commissioning parent(s) from fleeing 
the country.

C. Prejudicial to Single Women

 The facility of surrogacy has only been made available to the 
7commissioning couple,  while unmarried women have not been 

permitted to avail ART services – thereby violating their fundamental 
8right to procreation.  Such a law is contradictory to the prevalent law that 

9allows unmarried women to adopt children.  Even the recently notified 
Juvenile Justice Bill of 2014 explicitly permits single or divorced 

10persons to adopt a child.

 Further, an overall view of the Bill indicates that it has laid 
greater emphasis on the role and significance of the husband than that 
of the wife. The Bill does not permit single, divorced or widower 

11women to donate oocyte or act as surrogate mothers.  The same has 
12been reserved for only married women who have proven fertility.  

However, with respect to semen donation, no such restriction has been 
imposed on men.

 The above-mentioned provisions have propagated the archaic 
values and beliefs that strengthen the deep-rooted dominance of 
patriarchy in our society. Such provisions need to be modified to uplift 
the position of women by allowing them autonomy and freedom with 
their reproductive choices.

D. Eliciting Regulation for Medical Visa

 As per the Bill, medical visa means an official authorization/ 
endorsement in a passport or similar document issued by Indian High 
Commission or Indian Embassy that permits entry and travel within 

13India for availing benefits of ART.  This provision has caused a 

 7 The Bill, supra note 1, at Cl.2(zq).
8 R. Rajagopal v. State of T.N., AIR 1995 SC 264; Javed v. State of Haryana, AIR 

2003 SC 3057.
9 The Hindu Adoptions and Maintenance Act, § 8 (1956); See also The Guardians 

and Wards Act (1890).
10 The Juvenile Justice (Care and Protection of Children) Bill, § 58(3) (2014).
11 The Bill, supra note 1, at Cl. 52(8)(a).
12 Id.
13 Id. at Cl. 2(y).

The Assisted Reproductive Technology (Regulation) Bill, 2014 – Birth of a New 
Era for Surrogacy Regulations?

 The said clause also needs to consider the sociological pitfall for 
those couples who share a household by means of live-in 
relationship. There is confusion regarding the fact that not all live-in 
relationships can be termed to be a relationship in the nature of 

3
marriage. The Supreme Court  has held that there are conditions 
which need to be satisfied before considering a live-in relationship to 

4
be “a relationship in the nature of marriage”.  This issue leads to 
completely ignoring the social tenets of the class of people who are 
subject to legal recognition and have to forgo their rights pursuant to 
strict application of the Bill. 

 On account of the second issue, there has been debate in recent years 
regarding whether foreign nationals should be permitted to have children 
through surrogacies in India. The Bill specifically categorises only 
foreigners such as PIO, NRI, OCI and those foreigners who are married 

5
to an Indian citizen, to be eligible for availing the benefits of ART.  But on 
the other hand, other foreign nationals are excluded from the scope of this 
Bill. Hence, the word “couple” needs to be properly defined to take into 
account all the above-mentioned aspects.

B. Unclear Consequences of Breach of Surrogacy Agreement

 A major flaw in the Bill is that it does not provide for the 
6

consequences in case of a breach of surrogacy agreement.  Such 
ambiguity can result in serious and diverse ramifications. Cases may 
arise where the child's parents do not pay the surrogate her contractual 
amount, leading to the grey area as to whether she can retain the child in 
lieu of the same.

 The authors herein suggest that in scenarios regarding a breach of 
surrogacy agreement, the child's custody should rest with the 
commissioning parents (i.e., the infertile married couple in need of a 
surrogate to have a child), but that the surrogate may file a complaint to a 
commission established under the proposed legislation or to a 
criminal/civil Court. Further, clauses should be inserted to prosecute 
NRIs or foreigners who breach such an agreement, with powers being 

3 Indra Sarma v. V.K.V. Sarma, AIR 2014 SC 309.
4 The Bill, supra note 1, at Cl. 2(p).
5 Id. at Cl. 60(11)(a).
6 Id. at Cl. 60(1).
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comprehensive, as it excludes genetic surrogacy and includes only 
17

gestational surrogacy.  Genetic surrogacy involves the woman bearing 
the child by means of her egg/oocyte, and the sperm of the donor or 

18
commissioning man.  Such a definition has been proposed keeping in 
mind that it will separate the child from the surrogate mother and create 
an absolute biological ownership for the donor parent. The primary 
advantage of gestational surrogacy is that the surrogate's role is reduced 
to that of a mere carrier or host and she is not biologically related to the 

19
child.

 However, not only is genetic surrogacy less expensive, but also it 
does not affect the surrogate's fertility – thus preventing her from taking 

20
fertility medication.  Therefore, the authors suggest that both gestational 
and genetic surrogacy should be made permissible.

B. No Appropriate Insurance of Surrogate

 With respect to the rights and duties in relation to surrogacy, the Bill 
provides that the commissioning couples are to ensure that both the 
surrogate and child is appropriately insured before being handed over to 
the commissioning parent(s), and till the surrogate is free of all 

21
consequent health complications.

 It needs to be noted herein that the Bill has kept the ambit and 
nature of the type of insurance completely vague and subject to 
interpretation. The issues pertaining to post delivery and the follow up 
care of surrogate mothers is left unaddressed. The proposed Bill needs 
to enunciate clearly the standard of care and amount of compensation 
to be made available to the surrogate, which should ideally include all 
her expenses during pregnancy – such as that of doctors and medical 
checkups. Apart from the said facilities, an option of free legal aid 
should be provided to take into account legal conflicts, which may 
arise during a surrogacy arrangement. All these factors are essential for 
the accountability and transparency of the process and the child's well 

tumultuous situation regarding the stand taken by the Indian Ministry 
of Home Affairs, whereby foreigners are not allowed to avail services 
of ART. The Ministry issued instructions vide letter no. 

rd
25022/74/2011-F-1 (Vol.III) dated 3  November, 2015, stipulating that 
no visa shall be issued by Indian mission or posts to foreign nationals 

14
intending to visit India for commissioning surrogacy.  The said letter 
is contrary to the provisions of the Bill as although the Bill provides 

15
that medical visa can be provided to OCI,  the letter refuses to follow 
the same.

 Furthermore, the Indian Council of Medical Research (ICMR) 
th

also issued a notification dated 27  October, 2015– restricting foreign 
nationals to avail surrogacy services in India as the said services are 

16
only available to married couples in India.  The said notification has 
been implemented with immediate effect and resulted in confusion 
regarding those foreign nationals who are either already availing the 
facilities of surrogacy in India or are in the middle of the said process. 
The question arises whether in such cases the foreign nationals would 
still be allowed to avail the surrogacy services. To address this issue, 
the above-mentioned letter has allowed foreign couples to complete 
the process if they began using such services prior to issue of the letter, 
but subject to approval from the State Health Authority. However, the 
Bill is silent about any duty to be taken by the State Board in order to 
approve such foreign nationals to use ART services. Thus, the Bill has 
given rise to an issue which certainly needs to be rectified prior to 
enactment of the same.

II. Specific Observations

A. Exclusion of Genetic Surrogacy

 The definition of surrogacy presented in the Bill is not 

18 Fiona MacCallum, Emma Lycett, Clare Murray, Vasanti Jadva and Susan 
Golombok, Surrogacy: The Experience of Commissioning Couples, 18(6) HUMAN 
REPRODUCTION 1334, 1337 (2003).

19 Id.
20 Olga van den Akker, The Importance of A Genetic Link In Mothers Commissioning 

A Surrogate Baby In The UK, 15(8) HUMAN REPRODUCTION 1849, 1851 (2000).
21 The Bill, supra note 1, at Cl. 60(27).
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14 Notification No. V. 25011/119/2015-HR, Department of Health Research, Ministry 
of Health & Family Welfare, Government of India, November 4, 2015, 
http://www.icmr.nic.in/icmrnews/art/DHR%20notification%20on%20Surrogacy.
pdf (last updated Mar. 7, 2016).

15 The Bill, supra note 1, at Cl. 60(12).
16 Notification No: 5/10/8/2008-RHN, Indian Council of Medical Research, Ministry 

of Health & Family Welfare, October 27, 2015, http://i2.wp.com/blog.in 
diansurrogacylaw.com/wp-content/uploads/2015/10/1446037332_full.jpeg 
[Accessed Mar. 7 2016).

17 The Bill, supra note 1, at Cl. 2(zq)
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being. The proposed Bill has to explicitly mention these details so as to 
effectively implement its provisions.

C. Lack of Clarity on Payment of Compensation

 There exists an ambiguity about the payment of compensation to 
the surrogate mother. While a provision mentions that “an assisted 
reproductive technology bank may advertise for gamete donors and 

22surrogates, who may be compensated financially by the bank,”  
another clause provides that “the surrogate may also receive monetary 
compensation from the commissioning couple… for agreeing to act as 

23surrogate.”  Therefore, there exists no clarity on the system of money 
transactions between the surrogate and the couple/ART banks. 
Furthermore, since most surrogates hail from a poor social and 
economic background, it is unreasonable to expect that they will have 
the capability to sort out complex financial transactions by 
themselves.

D. Need for Inclusion of Informed Consent

 Surrogacy, along with other forms of ARTs, is an extremely invasive 
procedure that greatly risks the lives of oocyte donors or surrogate 

24mothers. In its present form, the Bill requires procurement of consent  – 
that is qualitatively distinguishable from the detailed procedure of 
informed consent. Therefore, the Bill should make it compulsory for the 
ART clinics or banks to properly explain and inform oocyte donors or 
surrogate mothers about the possible harmful consequences in being 
subjected to ART procedures. 

E. Ambit of Acceptable Identification Documents Needs To Be 
Broadened 

 The Bill has stated that Aadhar card would be the main identification 
25 26document for all gamete donors  or surrogate mothers.  By narrowing 

down the options for identification documents to only one document 

(Aadhar card), the Bill excludes many potential gamete donors and 
surrogate mothers who do not have an Aadhar card. Further, the Aadhar 
card cannot be made mandatory as per the recent directives of the Apex 

27
Court.  There exist several identity proofs for official purposes, any of 
which can be used in the Bill. Therefore, such provisions should either be 
adequately amended or deleted.

F. Identifying Rights of Child Born Out Of Surrogacy

 Looking at the scope of the Bill, it is essential to understand that 
there has not been much discussion on the rights of the child born out of 
surrogacy. The Bill fails to elaborate on  the instances which would 
pose legal hurdles for the couple as well as the child born out of 
surrogacy.

 Firstly, there is no provision regarding the rights of a child who 
has been abandoned prior to delivery by the couple. The Bill 
presumes that in such cases of separation or divorce of the couple, 
the child which is still not born will be considered as legitimate. 
Also, there arises a problem regarding the custody of the surrogate 
child in case of the couple being divorced or separated. A similar 
issue was presented before the Supreme Court in the Manji Yamada 

28
case,  where a baby was born of a surrogate mother and the 
commissioning parents got separated before birth of the child. Both 
the surrogate mother and the commissioning mother abandoned the 
child. The Supreme Court held that in these circumstances, custody 
is to be given to the grandmother and father of the child upon 
separation of the commissioning couple before its birth. Since the 
Supreme Court has already delivered a verdict on this issue, the 
authors opine that the Bill should be in conformity with the aforesaid 
judgement.

 Secondly, there is also a requirement that mandates that the 
commissioning couple submit a certificate indicating that the surrogate 
child/children born in India are related to them and they will not involve 
them in any kind of pornography or paedophilia. Apart from such a 
certificate, it is important to have a regulatory watchdog that keeps check 
over such commissioning couples who may happen to indulge the 
children in any illegal act later. 

22 Id. at Cl. 52(6).
23 The Bill, supra note 1, Cl. 60(3)(a).
24 Id. at Cl. 47.
25 Id. at Cl. 52(15).
26 Id. at Cl. 60(32).
27 Justice K.S. Puttaswamy (Retd.) & Anr. v. Union of India & Ors., Writ Petition 

(Civil) No. 494 of 2012
28 Manji Yamada v. Union of India, (2008) 13 SCC 518.
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Abstract

The introduction of the controversial Gujarat Local 
Authorities Laws (Amendment) Act, 2009 advocated 
compulsory voting for the first time in India. It has 
encountered vehement opposition from various civil 
society constituencies in society. This article seeks to 
critically analyse the socio-legal effects of the Act. It 
argues that such legislation is unconstitutional and in 
violation of our fundamental right to freedom of 
expression. Low voter turnout is a result of voter-apathy 
and an inherently flawed political system. This 
authoritarian law fails to effectively identify and 
address these issues. After evaluating the Act within a 
comparative framework of countries having similar 
laws of compulsory voting, this article entails an 
analytical study of the reasons as to why the Act has been 
considered unreasonable and can potentially trigger a 
dangerous precedent. It is pertinent to note that the 
Gujarat state government lacks the necessary resources 
and infrastructure to implement such a law.  Further, the 
landmark judgment of the Supreme Court that 
introduced the 'None of the Above' option has been 
discussed, in light of its nexus with the contemporary 
issue of compulsory voting. Lastly, certain alternative 
measures have been suggested which are in sync with 
our Constitutional framework and would lead to an 
increase in voter turnouts through democratic 
modalities.

115114

III. Conclusion

 There exists no doubt that India is witnessing an urgent need for 
regulation of ART entities. Although absence of Government control and 
red-tapism has contributed in enhancing investment in this sector and 
allowed the establishment of several world-class IVF institutions in this 
country, the same has also lead to the rise of numerous unscrupulous 
clinics getting created and surrogate mothers being exploited. Therefore, 
the correct approach in such a scenario would be to propagate just and 
reasonable ART regulations that portray a humane outlook to this issue 
and successfully get rid of the adverse elements of the system.
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A Critical Analysis of the Gujarat Local Authorities Laws (Amendment) Act, 2009 – 
W.R.T. Compulsory Voting
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[Accessed Apr 30, 2015].
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with an eye on countrywide implementation?, THE ECONOMIC TIMES, (NOV. 16, 
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3Constitution, than this piece of legislation.”

 Democracy and compulsion are diametrically opposed ideas. 
Keeping this in mind, Kamla Beniwal, the previous Governor of 
Gujarat withheld her consent to the Gujarat Local Authorities Laws 

4(Amendment) Bill, 2009 on two occasions.  She pointed out that by 
introducing compulsory voting, the Government is effectively 
coercing voters to act against their conscience. Such a step would 
compromise on voters' free will to exercise their right to franchise. This 
is antithetical to the principles of individual liberty as envisaged in 
Article 21 of the Constitution of India. Further, she argues that such a 
dictatorial law infringes on the Right to Freedom of Expression as per 
Article 19 (1) (a) of the Constitution. Article 19(1) (a) which gives 
citizens the Right to Freedom of Speech and Expression also consists 
of the freedom not to express one's views. This implies that if a 
registered voter chooses not to vote, he is exercising his fundamental 
right as part of Freedom of Expression because he is entitled to refrain 
from expressing himself by remaining neutral.  It is a voter's choice 
whether he wishes to exercise his freedom to expression or not; he 
cannot be forced to express his opinion with regard to candidates at a 

5polling booth, by being compelled to vote.

 The basic characteristic of our electoral system is the free and fair 
 nature of elections.The 'electoral right' of a voter is defined in Section 

6171 A (b) of the Indian Penal Code  and in Section 79(d) of the 
Representation of the People Act, 1951 as, “the right of a person to vote 

7or refrain from voting at an election.”  Thus, constitutional and 

I. Introduction

 The Gujarat Local Authorities Laws (Amendment) Act, 2009 
(hereinafter Act) makes voting compulsory for registered voters in all 
local body elections in Gujarat. It was passed by O P. Kohli, the 

th 1
Governor of Gujarat on the 7  of November, 2014.  This law has not 
been enforced till date, because the rules and penalty for not voting are 

2yet to be framed and notified.  This paper argues that a law enforcing 
compulsory voting is a legal absurdity in the world's largest 
democracy. This has been substantiated by a threefold argument; first, 
that such a legislation is anti-democratic in nature and in violation of 
our Fundamental Rights. Second, that there are several challenges 
anticipated in implementing the Act. Third, this paper seeks to identify 
the reasons for low voter turnout in local state elections at the grass root 
level and assert that the proposed Act targets the wrong symptoms. 
Lastly, this study critically analyses the effects of the landmark 
Supreme Court Judgment on the 'None of the Above' option 
(hereinafter NOTA) and discusses why it fails to act as an antidote to 
the curtailment of individual rights resulting from compulsory voting. 
In response, ways in which the problem of low voter turnout can be 
combatted have been suggested.

II. Compulsory voting: An Anathema to Democracy 
and Fundamental Rights 

 Compulsory voting imposes an obligation on each citizen to 
necessarily cast his vote. This opposes the basic tenet of democracy. 
Such a compromise on individual autonomy has been widely criticised 
in the public domain. S.Y. Quraishi, the former Chief Election 
Commissioner (CEC) of India said, “There can scarcely be a more 
dastardly onslaught on the Fundamental Right to Freedom of Speech 
and Expression and Right to Life and Liberty guaranteed by the 
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subsequently abolished it.  Predictably, most democracies such as the 
United States of America, United Kingdom and France practice 
voluntary voting. 

 Examples of penalties for violating laws of compulsory voting 
across the world include a range of punitive measures that include; 
nominal fines such as in Australia and Austria, imprisonment in 
Greece, blockage or withdrawal of salary from the bank for three 
months in Bolivia, barring a defaulter from applying for a passport until 
the situation is settled before an electoral court or he has voted in the 

12
two most recent elections in Brazil,  prevention of promotion at work 
in Belgium, low preference to non-voters by employers in Belgium, 
denial of public services and goods in Peru and disenfranchisement in 

13
Singapore.  Additionally, penalties may also include restrictions on 
obtaining a driver's licence, deletion of names from electoral rolls to 
block future voting rights for a fixed period of time, barring defaulters 
from applying for employment as a civil servant or running for any 
public office, withholding of entitlements, loss of the right to avail of 
certain social welfare schemes initiated by the government, a court 

14hearing and other measures.

 The 2009 Act carves out certain exceptions which are considered 
justified grounds for failure to vote. These include illness, absence 
from Gujarat or India on the day of elections and any other reason laid 
down in the rules. Voters have thirty days to explain their absence and 
provide supporting documents like a medical certificate or a copy of 
passport, to avoid punishment.  As per the Act, punishment for the 
defaulter would be decided by the government.  An aggrieved voter can 
appeal to an Officer designated by the State Election Commission, 

15whose order will be final.

 The punishment, it is proposed, must be severe enough to have a 
deterrent effect on non-voters. There have been numerous suggestions 

12 Compulsory Voting, http://en.wikipedia.org/wiki/Compulsory_voting [Accessed 
30 Apr. 2015].

13 Soumya Garg, To Vote or Not to Vote- Compulsory Voting! MY PARLIAMENT, 
http://modelyouthparliament.com/blog/to-vote-or-not-to-vote-compulsory-
voting-2/ [Accessed 30 Apr. 2015]

14 While this would negatively impact the poor and uneducated sections in society, the 
wealthy and middle class would hardly be inconvenienced by such a punishment. 

15 SOUMYA GARG, supra note 13. 

statutory provisions enable an individual to either choose to cast his 
vote or refrain from expressing himself by withholding the exercise of 
the right to vote. 

 According to Mohan Parasaran, the former Solicitor General of 
India, the authoritarian aspect of the Act i.e., compulsory voting does 

8 not stand the test of constitutional scrutiny.  Evidently, the law under 
study blatantly violates Fundamental Rights and treads on our 
cherished ideals of liberty, freedom of expression, democracy and 
socio-political justice that are aptly protected by the Preamble and the 
Constitution of India. 

III. Gujarat Local Authorities Laws (Amendment) Act, 
2009: Challenges during its Implementation

 The 2009 Act empowers the state government to take punitive 
9

action against those who do not vote in the local body elections.  The 
power to frame rules that determine penalties for violations of the Act is 
delegated to the executive. However, these rules are yet to be 

10
specified.  In this Section, I seek to throw light on the challenges that 
can be anticipated during the implementation process of such a law in 
India vis-à-vis the practice of compulsory voting in other countries. 
Further,  the study  points out that the aspect of compulsory voting  
imposes a strenuous duty on citizens to cast their votes but is silent on 
the Government's responsibility to support voters and assist them in 
overcoming hurdles that  lead to low voter turn-outs.  

A. Compulsory Voting in India vis-à-vis its Practice in Other 
Countries

 Twenty-two countries worldwide have adopted a law mandating 
11

compulsory voting,  out of which only eleven have enforced such a 
law. Countries such as Venezuela, Chile, Austria, Fiji, Italy, 
Netherlands and Spain previously practiced compulsory voting but 

8 MANISH CHHIBBERR, supra note 3. 
9 PRERNA KATIYAR & VISHAL DUTTA, supra note 2. 
10 Suhrith Pathasarthy, Narendra Modi's Dangerously Flawed Ideas On Compulsory 

Voting, THE CARAVAN: A JOURNAL OF POLITICS AND CULTURE, (NOV. 21, 2014), 
http://www.caravanmagazine.in/vantage/narendra-modi-dangerously-flawed-
ideas-compulsory-voting [Accessed 30 Apr. 2015].

11 G. SAMPATH, supra note 5. 
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ranging from withholding driving licence or PAN card to the 
withdrawing of the Mahatma Gandhi National Rural Employment 
Guarantee Act (MGNREGA) card, Below Poverty Line (BPL) card and 
ration card - steps that can definitely adversely impact day to day lives. 
Disconnection of water and electricity were also suggested by a Public 
Interest Litigation (PIL) in 2009, which was condemned by the 
Supreme Court as 'inhuman.' The retrograde thought of withdrawing 
these basic facilities which are yet to trickle down to many villages in 
India, amounts to undoing the work of previous governments in order 
to facilitate the proposed arbitrary law. Such punitive measures 
disregard the 'Socialist' principle embodied in our Preamble. 

B. Limitations of Resources and Infrastructure for Punitive 
Measures

 H.S. Brahma, the Chief Election Commissioner reacted to the 
 

Gujarat legislation by asking, “What if we have a similar law at the 
Centre, and out of 83 crore-plus voters, 10% choose not to vote? Will 
you put 8 billion voters in jail or impose fines on them? Do we have jails 

16
to accommodate 80 million voters?”  It is crucial to raise questions 
about the logistical hurdles which will be faced if this law were to be 
implemented in Gujarat. How will the state manage to convey the new 
legal obligation of compulsory voting to every registered voter in 
Gujarat? Will a body which is inadequate to accurately administer 
electoral rolls and a voter registration process have the infrastructure, 
capability, resources and fiduciary strength that is essential to carry out 
punitive measures for every defaulter? These are pertinent and relevant 
questions which must be answered before carrying forward a law 
which can have such a drastic impact on the State's spending. These 
obstacles have been duly acknowledged by S.Y. Quraishi, the former 
Chief Election Commissioner of India who queried, “Do we have the 
level of strength, the infrastructure and the workforce to prosecute 

17
people in lakhs if not crores?”   Not only is the implementation of this 
legislation an expensive prospect, but it can also lead to an increase in 
instances of extortion and corruption during the process of fine 
collection. Thus, the former Chief Minister of Gujarat- Mr. Narendra 
Modi's claims that compulsory voting will reduce the cost of elections 

and minimize black money in elections is highly contested and 
18

debatable.

 The most viable and globally practiced punishment for violating 
laws of compulsory voting appears to be the imposition of a nominal 
fine on defaulters. However, even this mandates that the due process of 
law be followed. This in turn entails inter alia, the preparation of an 
error-free list of non-voters, tracking down their updated contact 
details, issuing notices, giving them an adequate opportunity to explain 
themselves, analysing the merit of the supporting documents provided 
by them, giving them a hearing and writing speaking orders. We can 
expect crores of cases after every election (considering there are at least 
three elections every five years) and an immense backlog of cases on 
our already overburdened judicial system. The government can choose 
to take on the onerous task of creating an additional body to judge the 
legitimacy and proof of the reasons offered for absence by defaulters to 
prevent adding to the backlog of cases in courts. However, bearing in 
mind the fact that India is the second most populous country in the 
world, the newly established judicial body too will inevitably suffer 
from an overwhelming number of cases filed and subsequently, a major 
backlog of unresolved cases will further add to the number of pending 

19cases.  It is glaringly evident that such a legislation is not feasible as 
India does not have the requisite resources or facilities to carry through 
a stringent law, such as the proposed Act under review. 

C. Absence of a Voter-Friendly Environment

 The Act is silent on the government's duty to create an enabling 
environment to increase voter turn-outs through positive initiatives 
such as; creating awareness about the candidates, updating electoral 
rolls, timely distribution of voter ID cards, ensuring free transport 
facilities or easy access to polling stations, declaring the day for 
elections a holiday for industries and providing special facilities for the 

20differently abled.

 It is important to note that millions of daily wage earners cannot 
afford to forego their wages. A large number of people are driven out of 

16 G. SAMPATH, supra note 5. 
17 PRERNA KATIYAR & VISHAL DUTTA, supra note 2.   

18 G. SAMPATH, supra note 5. 
19 Id.
20 Prianka Rao, Compulsory Voting in India, THE PRS BLOG, (NOV. 17, 2014), 

http://www.prsindia.org/theprsblog/?p=3370 [Accessed 30 Apr. 2015].

NLIU LAW REVIEWA Critical Analysis of the Gujarat Local Authorities Laws (Amendment) Act, 2009 – 
W.R.T. Compulsory Voting



123122

21their homes due to natural disasters or riots.  It is unjust to term such 
people as 'anti-State' or 'anti-democracy' and force them to vote or 
impose on them the added burden of providing supporting documents 
to provide a justification for their failure to exercise their electoral 
right. According to Kamla Beniwal, the law could potentially be a 
coercive instrument in the hands of the State that could be used by 

22
government officials to harass vulnerable citizens.

 In the aforesaid circumstances, it is necessary to contemplate the 
counterproductive effect that this law may have on the socially 
disadvantaged and marginalised sections of society. In a desperate 
attempt to escape penal action, it is likely that the adversely impacted 

23
populace might deregister themselves as voters.  Thus, a law for 
compulsory voting in Gujarat may have a detrimental social effect on 
democracy and the voting process, by reducing the total number of 
registered voters.  

IV. The Rationale Underlying Low Voter Turnouts

 The argument in support of compulsory voting can be broadly 
classified into two narratives. First, that the selected cndidate will aptly 

24reflect the choice of the masses and the question of ‘representativeness’  
of the selected candidate is less likely to come up if voter turn-outs can 
be increased. Second, that voting is construed as an act of democratic 

25participation and is understood as a civic duty.  In this segment, I 
attempt to delve into the definitive reasons that underscore low voter 
turn-outs and affirm that compulsory voting is not the solution to 
enhance voter turnout.

 An analysis of recent electoral data in local elections is indicative 
of the fact that rural local bodies across most states have had higher 
turnouts than their urban counterparts. It is also a fact that turnouts in 
the urban local body elections are lower than the elections to national, 

 state and rural local bodies. A predominant reason for this is the 

inconsistencies and high error rates in the electoral rolls of the State 
Election Commissions (SECs). The main cause for this discrepancy is 
the mobile, fragmented and diverse character of the urban electorate 
that then lends itself into an electoral role replete with the above stated 
inconsistencies. Further, financially starved and functionally 
ineffective SECs are burdened with the immense responsibility of 
preparing and updating electoral rolls in the same manner as the 
Election Commission of India. There are bound to be inconsistencies in 

26
the SECs until their functioning mechanisms are revamped radically.     

 With regard to the second rationale, it is crucial to note the steadily 
increasing 'voter apathy' amongst the middle class in urban areas 
toward local body elections. The poor functioning of the local 
governments results in their non-recognition as an institution for policy 
intervention or grievance redressal in the electorates' mind set. State 
governments exercise control over civic issues while parastatal bodies 
handle municipal responsibilities. Most local governments are not 
financially self-sustaining and cannot undertake projects without State 
approval, thereby resulting in a scenario wherein minimal work is 

27taken on by local governments.

 People who do not support compulsory voting argue that voting is 
a right and a privilege of a citizen as opposed to a duty. Whether an 
individual chooses to exercise this privilege or not, is his or her 
decision. The Fundamental Right to Freedom of Speech and 
Expression is a right guaranteed by Article 19(1)(a) of the Constitution. 
However, it is not considered each citizen's duty to publicly share their 
views and opinions on matters of national importance. Those who 
choose to keep silent or not express themselves in any manner are not 
liable to be forced to fulfil their “duty” of free speech. It is therefore 

28absurd to argue that rights are “also duties” in themselves.

 The reason for low voter turnout lies in the problematic political 
system. Those in favour of compulsory voting are unwilling to look 
into these problems and choose to opt for coercion and 
authoritarianism to make voting compulsory instead. However, this is 
an untenable solution in the long run. There is no guarantee that 

21 G. SAMPATH, supra note 5. 
22 BS REPORTER, supra note 6. 
23 Compulsory Voting goes against Democratic Principles, GANGOTHRI.ORG, (NOV. 

15, 2014), http://www.gangothri. org/node/91 [Accessed 30 Apr. 2015].
24 Bhanu Joshi, Bill for Compulsory Voting in Gujarat, 49(52) ECONOMIC AND 

POLITICAL WEEKLY, (2014).    
25 G. SAMPATH, supra note 5. 

26 BHANU JOSHI, supra note 25. 
27 BHANU JOSHI, supra note 25.
28 G. SAMPATH, supra note 5. 
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compulsory voting will have an educational effect and reduce political 
apathy over the years. Although dictatorial legislations such as the Act 
will add to the voter turnout, it will fail to enhance voters' 'participation' 

29
in the democratic processes  as forcing people to vote is likely to result 
in arbitrary, uninformed voting and skewed decisions on the part of the 
voter. The reasons for low voter turnouts are complex and varied and 
need to be addressed at a fundamental level. Compulsory voting side-
steps this critical issue rather than resolving it.

V. The Landmark 'NOTA' Judgment: It's impact

 In the landmark Supreme Court judgment of People's Union for 
30

Civil Liberties v. Union of India,  the bench headed by Chief Justice P. 
Sathasivam introduced the option for voters in India to cast a negative 
vote for the first time, by voting 'None of the Above' ('NOTA') on 

31electronic voting machines ('EVM') and ballot papers.  The Apex court 
held that the right to vote for a candidate and the right to say NOTA are 
both in exercise of the Fundamental Right to Freedom of Expression 

32under Article 19(1)(a) of the Constitution.  The Court opined that 
every citizen in a democracy has the right to express his opinion even 

33by refraining from expressing any opinion at all i.e., by voting NOTA.  
The bench reasoned that the introduction of NOTA will give an option 
to “dissatisfied voters” who contribute to low voter turn-outs and 
thereby “foster purity of electoral process” and “signal to political 

34
parties and candidates what the voter thinks about them.”  However, 
the Election Commission issued a controversial clarification stating 
that even if NOTA were to receive most votes, the candidate with the 
highest votes would win the election. 

 In light of the above, I will argue on two aspects; first that the 
option to vote NOTA gives citizens the right to cast a 'neutral vote' or 

the 'right to abstain' from voting, as opposed to the Supreme Court's 
opinion that NOTA counts as a 'negative vote' and consists of the 'right 
to reject.' Second, I analyse the effect of the NOTA judgment on 
compulsory voting by pointing out that there is a marked difference 
between voting for NOTA and having the right to be able to choose not 
to vote at all. Thus, the introduction of the NOTA option fails to remedy 
the infringement of democratic rights resulting from legislating 
compulsory voting. 

  S.Y. Quraishi argues that this Judgment does not give a citizen the 
'right to reject' all candidates if he chooses to do so, or the right to cast a 
'negative vote' as has been stated in the Judgment. Instead, it gives 
citizens the right to abstention or cast a neutral vote where they can 

35
choose to exercise the NOTA alternative.  Explaining the implication 
of the Judgment, Justice Quraishi states, “Even if there are 99 NOTA 
votes out of a total of 100, and candidate X gets just one vote, X is the 
winner, having obtained the only valid vote. The rest will be treated as 

36invalid or 'no votes.'” The candidate with the highest number of votes 
is the winner even if such a candidate has secured less votes than the 
NOTA option itself i.e., this Judgment will not alter the electoral 
outcome in a constituency; the winning candidate will still be the one 

37with the highest tally of votes.  He differentiates the present situation 
from one wherein citizens have the right to cast a negative vote or a 
right to reject. Such a right implies that there will be a re-election if the 
rejection option receives more than 50% of the votes or, if no candidate 
receives more votes than the number of votes accumulated by the 
rejection option. For example, Colombian elections have the NOTA 
option ('en blanco') and if the 'en blanco' option receives most votes, re-

38
elections are held with a fresh set of candidates.  The Election 
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Commission's clarification essentially renders the NOTA option in 
India ineffective and reduces its position to a mere record of voter 
disapproval for candidates in the electoral fray. 

 Subhash Kashyap, the former Secretary-General of the Lok Sabha 
also acknowledged the distinction between NOTA and the right to 
reject. He raised a valid point; “Would you stand in the sun for three 
hours in front of a polling booth just to declare that you would not vote 

39
for anyone?”  Amidst voter apathy, it is unrealistic to expect that 
previously disinterested voters will take the effort to visit a polling 
booth to exercise the NOTA option, when such a vote has no effect on 

40
the selection of a candidate.  It is unlikely that the exercise of the 
NOTA option will result in a substantial decrease in the criminalisation 
of politics or improve the representative credentials of members.  
Thus, the apex court's rationale that those who are not satisfied with the 
list of candidates standing for elections will turn up to register their 

41
protest through the NOTA option  and this in-turn will increase voter 
turn-outs and compel political parties to select more agreeable 
candidates, is highly debatable. 

 The prospect of a larger vote base as a result of compulsory 
voting, understandably, is an attractive prospect for politicians and 
governments. Narendra Modi, the former chief minister of Gujarat 

42claimed that this law is a step towards “strengthening democracy.”  
But, should citizens accept the Gujarat governments unsubstantiated 
assertions that compulsory voting will result in further democracy at 
the cost of compromising Fundamental Rights and individual 
liberties?  
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 Ironically, our political setup gives members of Parliament the 
right not to vote for any bill in two ways; either by abstention or by 
being present and choosing not to vote. A logical corollary of these 

43
steps is that either citizens should be entitled to the same rights  or, the 
government should perhaps make voting compulsory for the 
lawmakers themselves, before imposing it on the masses. 

 The crucial point to be noted here is that there is an obvious 
discrepancy between exercising one's right to refuse to participate in 
the polling process, and being forced to participate in the electoral 
process when one has the option to choose the NOTA option. If one 
were to argue that those who do not wish to vote for any candidate can 
always use the NOTA option, he would be glossing over this palpable 

44
distinction.  The right to refrain from voting provides the weaker 
sections of society with an anonymous and safe platform to protest 
against political candidates without the need for any resources or 

45
coordination.  This cannot be compared to the option of compulsorily 
visiting a polling booth and pressing the 'NOTA' button on EVMs. The 
right to choose not to vote is rudimentary to a political scheme which 
aims to protect people's equality and freedom, as envisaged in the 
Constitution.

VI. Conclusion: Need for Alternatives to 
Compulsory Voting

 It needs to be noted at the outset that the media has reported the 
introduction of the Gujarat Local Authorities Laws (Amendment) Act, 
2009 in Gujarat as India's “first state” to make voting compulsory. Does 
this imply that other states are likely to pass similar laws? It is evident 
that the Act was priority legislation for the Narendra Modi government 
in Gujarat. Given Prime Minister Narendra Modi's strong views in 
favour of compulsory voting, should we expect that all other BJP-ruled 
states will follow Gujarat's lead? There is a noticeable trend in 
countries with limited budgets wherein the enforcement of compulsory 
voting laws are not a high priority but governments hope that the 
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46existence of the law will encourage citizens to participate in elections.  
Keeping in mind the lack of infrastructure to implement the Act, it 
could be that the Gujarat legislation will not be enforced at all.

 Compulsory Voting Bill (legislating compulsory voting for 
elections at the Centre) had been introduced as a Private Member's Bill 
twice before in the Lok Sabha but failed to receive the consent of the 

47House.  Should we prepare ourselves for the fact that the National 
Democratic Alliance (NDA) government led by Narendra Modi at the 
Centre may have a similar law in mind for national-level elections as 

48
well?   One can only hope that such an authoritarian law that exhibits a 
despicable disregard for democratic and constitutional principles is not 
implemented at a national level.

 Instead of implementing a law which is unconstitutional, 
totalitarian and ridden with procedural difficulties, it is desirable that 
the State pursue alternative means on the lines of affirmative actions to 
achieve the objective of enhancing voter turn-outs. These may include 
measures such as inter-alia, awareness campaigns, error-free electoral 
rolls and functional local State governments. Instead of punishing non 
�voters, the government could perhaps incentivise those who do 
exercise their right to vote. These positive rewards could be in the 
nature of minor tax breaks or financial incentives. Compulsory voting 
is only practical with more accessibility to pooling booths and 
provisions for postal, proxy and internet voting mechanisms.  

 Systematic voter education, motivation and facilitation rather 
than compulsion are the best ways of addressing the issue of poor voter 
turn-outs. This has been amply demonstrated by the Election 
Commission of India in the elections in twenty-nine states during 2010 
to 2014. In 2010, the Election Commission of India introduced the 
Systematic Voters' Education and Electoral Participation (SVEEP) 
campaign in a bid to increase voting percentage. The Electoral 
Commission also launched other voting awareness drives and voter 

49education campaigns.  In the 2014 Lok Sabha elections, a 66.4% voter 

turnout beat all previous records as a result of the awareness initiatives. 
Several states such as Nagaland, Lakshadweep, West Bengal, Tripura 

50
and Assam even reached a record threshold of an 80% turnout.  
Communicative awareness programmes by the Election Commission 
in Gujarat in addition to the distribution of the photo electoral roll 
among the voters has resulted in an impressive voter turn-out of over 
70% in the 2012 Gujarat legislative assembly elections and district 

51
elections.  These impressive statistics are self-explanatory and offer 
strong evidence against the need for mechanisms such as the Act to 
facilitate voter turnout in the Gujarat local elections.      

 The judgment about NOTA is disconnected from ground realities 
and not practicable, unless it is accompanied by several other electoral 
and political party reforms. There is an immediate necessity for the 
Election Commission to reconsider its decision w.r.t. this judgment. In 
the event that the NOTA option was to garner the highest votes, it 
should incorporate a provision for holding re-elections. This may 
incentivise people to opt for NOTA and record their displeasure with 
the criminal track record and poor credentials of the candidates who are 
standing for elections. Such an option can then raise the benchmark in 
terms of the quality of candidates who contest elections and also lead to 
an increase in the voter turn outs. The flipside of holding re-elections 
with a fresh set of candidates is that it may result in a negative impact on 

52the rights of contestants.  The right to contest vis-a-vis the electorate's 
right to vote and freedom of expression must be balanced. Compromise 
on the former can be prevented by stipulating a minimum percentage of 
votes in the first round of elections which enable the candidate to re-
contest.  

Finally, there is an urgent need for a political reforms agenda with 
comprehensive restructuring at various levels in the functioning of 
political parties and increasing inner-party democracy. Further, the 
decriminalisation of politics and enhanced accountability from 
elected representatives at all levels has been long overdue.  Proactive 
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mechanisms such as enhanced transparency and ensuring the 
availability of audited accounts of political parties would help 
establish the credibility of the parties themselves as well as the 
candidates they field for elections. A healthy and clean electoral 
process to begin with will potentially attract voters and thus resolve 
the critical issue of countering low voter turnout. Such positive steps 
have a greater potential for enhancing voter turnout and democratic 
participation as compared to the proposed imposition of a draconian 
law such as the Act, which negates the quintessence of any 
democracy. 
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