
NATIONAL LAW INSTITUTE UNIVERSITY
A university established by state legislature of Madhya Pradesh by Act No. 41 of 1997 

Kerwa Dam Road, Bhopal-462 044 (M.P.) India

Published by the Student Body of the NLIU Law Review
nliu.lawreview@gmail.com

NLIU LAW REVIEW

N
LIU

 LA
W

 REV
IEW

ISSN 2229-7952
VOL II NO. 2

NOVEMBER, 2011

JUDICIAL ACCOUNTABILITY - AN EVOLVING PARADIGM

 2
0
1
1

V
O

L
 II N

O
. 2

JUDICIAL ACCOUNTABILITY: AN OVERVIEW OF THE LEGISLATIVE AND 

JUDICIAL TRENDS IN INDIA

-Harikrishna Pramod & Arunima

THE JUDICIAL ACCOUNTABILITY BILL: A WATCHDOG FOR A WATCHDOG?

-G. Neetika and Yashasvi Singh

NEED FOR A NATIONAL JUDICIAL COMMISSION: THE STRUGGLE FOR 

PRIMACY AND UNCONSTITUTIONALITY OF THE COLLEGIUM SYSTEM

-Adarsh Ramakrishnan & Prakhar Bhardwaj

UNREASONED DEVIATION? A CRITIQUE OF TWIN CASES FROM 2010

-Bishen Jeswant and Hita Kumar

THE JUDICIAL STANDARDS AND ACCOUNTABILITY BILL, 2010: AN ATTEMPT 

TO SALVAGE THE TAINTED JUDICIARY

-Prateek Bhandari

THE FADDISH CHRONICLES OF JUDICIAL ACCOUNTABILITY: IN LIGHT OF 

THE JUDICIAL STANDARDS AND ACCOUNTABILITY BILL, 2010 AND 

EMERGING GLOBAL TRENDS

-Anagh Sengupta & Shoumendu Mukher ji

THE ORIGIN AND SOURCES OF THE JUDICIAL STANDARDS AND 

ACCOUNTABILITY BILL, 2010

-Aditi S. Verghese & Albin G. Thomas

SPECIAL ISSUE



(i)

NLIU Law Review

NLIU Law Review

Special Issue

Judicial Accountability: An Evolving Paradigm

Volume 2 Number 2



(ii)

The NLIU Law Review is published by the students of National Law
Institute University, Bhopal.

The NLIU Law Review publishes material on subjects of interest to the
legal profession. The NLIU Law Review invites unsolicited manuscripts
for publication. Such manuscripts should be sent in MS Word (.doc format)
to nliu.lawreview@gmail.com. All citations and text generally conform
to The Bluebook: A Uniform System of Citation (18th ed. 2005).

All rights reserved. No article or part thereof published herein may be
reproduced without the prior permission of the NLIU Law Review. For
all matters concerning rights and permission, please contact NLIU Law
Review at nliu.lawreview@gmail.com

The views expressed in the articles published in this issue of NLIU Law
Review are those of the authors and in no way do they reflect the opinion
of the NLIU Law Review, its editors or National Law Institute University,
Bhopal.

Recommended form of citation:

 (2011) 2 NLIU Law. Rev.



(iii)

NLIU Law Review

NLIU LAW REVIEW 

VOL. II                                                                      NOVEMBER, 2011                                                         NO. 2  

 

PATRON-IN-CHIEF 

Hon'ble Shri Justice Sushil Harkauli  
Acting Chief Justice, High Court of Madhya Pradesh 

  

PATRON 

Prof. (Dr.) S.S. Singh 
Director, NLIU, Bhopal 

  

FACULTY ADVISOR 

Prof. (Dr.) Ghayur Alam 

Ministry of HRD Chair Professor of IP Law 
 

 

 



(iv)

NLIU LAW REVIEW 

VOL. II                                                                      NOVEMBER, 2011                                                         NO. 2  

 

ADVISORY PANEL 
Hon’ble Justice SS Nijjar 

Judge, Supreme Court of India 

Hon’ble Justice Prakash Prabhakar Naolekar 

Lokayukt, Bhopal, Government of Madhya Pradesh 

Hon’ble Justice Randall R. Rader 

Chief Judge, United States Court of Appeals for the Federal Circuit, Washington DC, USA 

Hon’ble Justice Ajit Singh 

Chairman, High Court Legal Services Committee, Jabalpur 

Hon’ble Justice Satish C. Sharma 

Judge, High Court of Madhya Pradesh 

Prof. Ranbir Singh 

Vice-Chacellor, National Law University, New Delhi 

Prof. Timothy Lomperis 

Professor of Political Science, St. Louis University, North Carolina 

Prof. Iqbal Singh 

Professor of Law, Duke University, Durham North Carolina, USA 

 

 

 

 



(v)

NLIU Law Review

NLIU LAW REVIEW 

VOL. II                                                                      NOVEMBER, 2011                                                         NO. 2      

 

 EDITORIAL BOARD 
 

 MANAGEMENT 
BOARD  

PUBLISHING AND 
DESIGN BOARD 

 
Fifth Year- Archi Agnihotri Vinesh Singh Chandel   Archi Agnihotri       
 Hita Kumar  Vinesh Singh Chandel 
 Medha Srivastava   
 Shohini Sengupta 

 
  

Fourth Year- Abiha Zaidi              Nikita Mishra            
 Anujaya Krishna      
 Anuja Pethia  

Arpita Seth 
  

 Devyani Deshpande   
 Swati Singh Baghel 

 
  

Third Year- Shejal Verma    Niyati Jigyasi       
 Shreya Dua 

Akshay Amritanshu 
 

  

Second Year- Aveek Chakravarty  Aparna Raturi  Ayush Thaosen 
 Neham Tayal Ananya Bose   

Chetna Shrivastava   
 

 Smriti Tripathi  
Eira Mishra       

Shashwat Sharma  

 Gautam Aredath     Shivang Sinha  
 Sruthi Srinivasan     Suditi Surana  
  Varun Srivastava   
    
First Year-  Karthika Annamalai   Vivek Agarwal Arjun Kang Joseph 
 Tara Hari  Aridam Bhattacharjee   

  
Richa Parashar 

 Devyani Gupta   
 Amoolya Khurana   

 



(vi)

NLIU LAW REVIEW 

VOL. II                                                                      NOVEMBER, 2011                                                         NO. 2  

 
The Law Review could not have been published without the time and effort of 

the following persons. 
 

 

Peer Review Panel 
Akshay Sapre 

Madhavi Nalluri 

Sankalp Sharma 

Swapnil Gupta 

Deeksha Manchanda 

Utkarsh Sharma 

 

 

 



(vii)

NLIU Law Review

NLIU LAW REVIEW 

VOL. II                                                                      NOVEMBER, 2011                                                         NO. 2  

 

CONTENT 

FOREWORD 

            Message from the Patron  In Chief 

Message from the Patron 

Message from the Faculty Advisor 

Editorial Note 

ARTICLES 
JUDICIAL ACCOUNTABILITY: AN OVERVIEW OF THE LEGISLATIVE AND JUDICIAL TRENDS IN INDIA 

Harikrishna Pramod & Arunima 

 

 THE JUDICIAL ACCOUNTABILITY BILL: A WATCHDOG FOR A WATCHDOG? 

G.Neetika and Yashasvi Singh 

 

NEED FOR A NATIONAL JUDICIAL COMMISSION: THE STRUGGLE FOR PRIMACY AND UNCONSTITUTIONALITY OF 

THE COLLEGIUM SYSTEM 

Adarsh Ramakrishnan & Prakhar Bhardwaj 

 

UNREASONED DEVIATION? - A CRITIQUE OF TWIN CASES FROM 2010 

Bishen Jeswant and Hita Kumar 

 

THE JUDICIAL STANDARDS AND ACCOUNTABILITY BILL, 2010: AN ATTEMPT TO SALVAGE THE TAINTED 

JUDICIARY 

Prateek Bhandari 

 

THE FADDISH CHRONICLES OF JUDICIAL ACCOUNTABILITY: IN LIGHT OF THE JUDICIAL STANDARDS AND 

ACCOUNTABILITY BILL, 2010 AND EMERGING GLOBAL TRENDS 

Anagh Sengupta & Shoumendu Mukherji 

 

THE ORIGIN AND SOURCES OF THE JUDICIAL STANDARDS AND ACCOUNTABILITY BILL, 2011 

Aditi S. Verghese & Albin G. Thomas 

 

 



(viii)



(ix)

NLIU Law Review

NLIU LAW REVIEW 

VOL. II                                                                      NOVEMBER, 2011                                                         NO. 2  

 

MMEESSSSAAGGEE  FFRROOMM  TTHHEE  PPAATTRROONN  

 

With the movement against corruption gaining momentum; it is impossible to ignore the 

issue of accountability in all the branches of the Government. While the public is being 

mobilized to understand their right to a transparent bureaucracy; the issue of judicial 

accountability is also becoming a burning topic. Though the Indian Constitution provides for 

independence of the Judiciary, this independence has more often than not, been called into 

question.  

 

On this note, it is evident that the need of the day is an efficient mechanism to ensure 

transparency and accountability of the Judiciary. The ineffectiveness of the accountability 

mechanisms can only be done away with once the problem itself is understood properly. The 

issue of Judicial Accountability is therefore of utmost important to the students of law as they 

are the future of the legal profession. It is indeed commendable that the students have put 

forth their perspectives on the topic and come forth with a special issue of the Law Review, 

Judicial Accountability: An Emerging Paradigm. 

 

I would like to express my thanks to the Patron-in-Chief of the Law Review, Hon'ble Shri 

Justice Sushil Harkauli, Acting Chief Justice, High Court of Madhya Pradesh for giving the 

students their full support in this endeavour. I am extremely grateful to Prof. Ghayur Alam, 

Faculty Advisor, for constantly encouraging and guiding the students. I also thank the 

students for their contributions towards the special issue. I hope that the students keep 

working with the same intellectual fervour to publish the Law Review.  

 

                                                                             Prof. (Dr.) S. S. Singh  

         Director, National Law Institute University, Bhopal

 

 



(x)

NLIU LAW REVIEW 

VOL. II                                                                      NOVEMBER, 2011                                                         NO. 2  

 
MESSAGE FROM THE FACULTY ADVISOR

In the previous two Issues of this Journal I did not express any opinion on the
topics covered therein. This time, however, on the occasion of the release of
this Special Issue dealing with judicial accountability - a theme of topical impor-
tance - I would like to say a few words.
First thing first, Indian judiciary and her judges deserve our salutation for up-
holding the supremacy of rule of law, for protecting our liberty, for promoting
equality, for endeavoring to do complete justice. It is worthwhile noting that the
judiciary is the only institution in which the public has the maximum faith and
confidence. Needless to mention, public faith and confidence is the sine qua
non of a democratic institution. Judiciary is the institution which enforces and
reinforces the idea supremacy of rule of law in the public mind by being respon-
sible, responsive, impartial and courageous in dealing with the problems of indi-
viduals and society. It is the institution which took the lead by fashioning the
mechanism of public interest litigation to make 'other organs' of the State ac-
countable ushering the era of judicial activism. It may be very well argued that
judicial activism is necessary at least till the time other organs of the State and
their officials start discharging their legal duties efficiently, fairly,   and non-
arbitrarily. In the process, however, 'judicial activism' came to be variously de-
scribed with epithets 'judicial overreach', 'judicial overstepping', and even as
'judicial terrorism'. Judicial activism coupled with the problems of pendency,
delay, uncertainty, cost intensive process, and corruption coupled with incom-
petency of some of her officials, manner of appointment of judges of higher
judiciary, complex impeachment process brought the question of judicial ac-
countability into sharp focus.
As a prelude it may be noted that the role of judiciary and judges has funda-
mentally changed with the development of law. There was a time when judges
used to be the servants of the King and Queen. They were accountable to the
King and not to the law. Francis Bacon used to say that judges are but del-
egates under the King, they are like lions but under the Throne and they do not
check or oppose any points of sovereignty.  No more, however, the judges are
servants of the State in the strict sense of the term for before them in adjudica-
tion a private person and the State are equal. This is the hallmark of a demo-
cratic society and a just institution. Now the judges are described as the 'Princes'
in the Laws' Empire. Judiciary may be described as the heart of democracy.
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Accountability is an important pillar of constitutional governance. No one can
deny the proposition that power and exercise of power must be accountable.
Power is necessary for the existence and enforcement of law and justice. Law
and justice are necessary to legitimize and restraint exercise of power.   No one
can deny the proposition that judiciary and her officials have and exercise power
which   affects the lives of every individuals and institutions.   Therefore, no one
can deny the conclusion - proposition that judiciary and her officials must be
accountable. The primary province and function of the judiciary is to uphold the
supremacy of rule of law and in the process make all other institutions and their
officials accountable to law - at the same time remaining accountable to law
and justice - generating faith and confidence in the public. Maintaining the su-
premacy of rule of law, therefore, necessarily entails independence of judiciary.
By and large, judiciary and her officials are looked at with great deference and
dignity by the public and other institutions.   The image of the judiciary and
judges is relatively very high in the eyes of the public. Given the image of the
judiciary and the idea of independence of judiciary creates a kind of seeming
paradox when we talk about judicial accountability.  However, it is submitted
that the two ideals: judicial independence and judicial accountability are neces-
sary for constitutional governance and they may co-exist together for they are
not inherently at odds with each other. These two ideals should be looked at as
complementary and supplementary to each other rather than as enemies of
each other. For independence without accountability is tyranny and account-
ability without independence is slavery. More accountability is likely to bring in
more independence and more independence should bring in more accountabil-
ity. The old gold common law method of balancing the apparently competing
ideals may be employed for the co-existence of these two master ideals of
constitutional governance.
It is noted that the part of the problem of making judiciary and her officials
accountable arises in translating the ideal of accountability into reality which
necessarily gives rise to at least following questions: For what act, omission or
conduct the judiciary and her officials may be held accountable? What mecha-
nism is available to make them accountable? What are the defects in the avail-
able mechanism? What should be done to remove the defects in the existing
mechanism? Why are we talking only about judicial accountability and not judi-
cial liability? Are we employing the term 'accountability' and not the term 'liabil-
ity' for reasons of deference or for some other reasons? What constituency
may hold the judiciary and her officials accountable? These are some of the
basic questions around which the discourse on judicial accountability is being
conducted or should be conducted. The other part of the problem seems to be
that we might be expecting too much from the judiciary, i.e., to change the
world, for better, in which we are living. It must be noted at this juncture that
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judiciary has its own limitations like law has its own limitations. One of the
limitations is that the primarily role of the judiciary is to decide cases by inter-
preting the law. We want the judiciary to make 'us' better than what we are?
Can we hold the judiciary accountable if it fails to make this world a better
world? The answer to these questions will be in affirmative but only to an
extent and no further. What that extent should be will depend on facts and
circumstances of each case. The answer to this question in turn will depend on
the question: what value the idea of judicial accountability seeks to serve and
realize?

The question therefore is not that judiciary should be made accountable. The
question is what effective mechanism may be evolved to make judiciary ac-
countable. The question is about method and manner of accountability. The
method and manner of accountability must necessarily depend on the kind of
institution and the kind of her officials is to be made accountable. There cannot
be one standard of accountability for all the institutions and their officials. For
the simple reason, that one size does not fit all. Understanding, therefore, the
very nature of the institution and her role expectation becomes necessary for
which the standard and method of accountability is to be evolved.  The institu-
tion of independent judiciary is both essential and indispensable for the exist-
ence and development of law, justice and a free egalitarian liberal democratic
society. However, it is nobody's case that the idea of independence can be
stretched to cover independence of judiciary from law. For the institution   of
judiciary owes her very existence and survival to law.
It may be submitted that the question of making judiciary and her officials ac-
countable is not as problematic at the level of subordinate judiciary as it, at
least, seems to be problematic at the level of higher judiciary. For, the High
Courts, both on the judicial and administrative sides, have the power to super-
vise subordinate judiciary and her officials. Nevertheless, the scholarship on
judicial accountability does not generally maintain this distinction. Further, one
suggestion which is frequently made to make the judiciary accountable is by
establishment of National Judicial Commission. This suggestion may have its
merit - the same kind of suggestion is also made, in the guise of public reason,
in relation to other institutions, for example the suggestion of creating the insti-
tution of Lok Pal - but it also gives rise to the following questions:   Why is it
necessary to create and establish one more institution? Whether creation of
one more institution will solve the problem or will it become one more institution
bringing in its own problems?  Are 'We the People of India' increasingly becom-
ing skeptical and pessimists and losing faith in our existing institutions and the
Constitution? Why cannot we try to strengthen our existing institutions? Cannot
we seriously deliberate to diagnose the problems of existing institutions and
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come up with workable solutions? There is no doubt that judiciary is not the
perfect institution for no institution is perfect. However, it is the best institution
in the eyes of the public and we can always attempt to make it better than the
best. Making it better than the best necessitates adding to its capabilities at all
the levels.
Coming back to point of scholarship on judicial accountability, it is submitted
that we need scholarship at the theoretical level building a workable framework
of judicial accountability taking into account the nature of the institution of judi-
ciary and her role expectation and clearly identifying the value, the idea of
judicial accountability seeks to serve and realize. With all humility and modesty
it is submitted that this Special Issue is an attempt in this direction. It is a matter
of great satisfaction and immense pleasure to announce the release of the Spe-
cial Issue.
I will be failing in my duty if I do not place on record the contribution of my
students in bringing this Special Issue. The articles in this Issue seek to deal
with the various dimensions of Judicial Accountability. The contributors to this
Issue have done a commendable job. I would like to express my thanks to the
Patron-in-Chief of the Law Review, Hon'ble Shri Justice Sushil Harkauli, Act-
ing Chief Justice, High Court of Madhya Pradesh  and Prof. Dr. S.S. Singh,
Patron and Director of the University, for providing us their guidance and sup-
port.
I have great hopes, from my students in particular and the students of law in
general, that they shall be able to make this Law Review a world class Law
Review.

Prof. (Dr.) Ghayur Alam
Bhopal: November, 2011 Ministry of HRD Chair Professor of IP Law
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EDITORIAL NOTE

In a democratic country like India, the judicial process is sacrosanct and judiciary
is a deeply revered institution. Throughout the history of Indian judiciary, we
see that it has played a pivotal role in promoting social, economic and political
justice while ensuring that constitutional mandate is upheld at every step. The
judiciary has been successful in balancing the needs of people belonging to
different strata of the society and in doing so has maintained the sacred principles
of independence of judiciary. Although judicial autonomy and accountability
continues to spark debate in legal circles, the Indian Judiciary has worked wonders
through creative and credible judicial decisions and placed the other arms of the
State in their place without interfering with the system.
Despite the independent functioning of the Judiciary; it cannot be overlooked
that the judges are human beings and their judgment is not always free of error.
The hierarchy of courts in our country coupled with constitutional provisions
help to review and reconsider these errors. A significant question which arises
in this context is the accountability of the highest authority in the judiciary. The
constitutional provisions ensure sufficient scope for revision and review of the
decisions of the lower courts. But who is the Supreme Court answerable to?
Justice Jackson, in the case of Brown v. Allen  in 1953 famously observed in
context of the powers of the Supreme Court, "[w]e are not final because we
are infallible, but we are infallible only because we are final." There is an
enormous responsibility on the courts to ensure that justice is dispensed and the
rule of law is respected in the society.
There are several dimensions to the debate surrounding the accountability of
the judiciary and the legal jurisprudence is rich in this field. The  NLIU Law
Review in continuing its efforts towards providing a medium of discussion for
current legal topics, has dedicated this Issue to the evolving field of Judicial
Accountability. The Special Issue contains articles exploring the various aspects
of the topic and provide an interesting insight into the contemporary ideas on
the same.
The actively pursued topic has given birth to many controversies covered by
the Special Issue. One such area is the legislation regarding the judicial
accountability. It is true that the judiciary is a creative branch of the government
and there is a need to ensure greater accountability of the judiciary by framing

1
 Brown v. Allen, 344 U.S. 443 (1953), at 540 (Jackson, J. concurring)
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a law which on the one hand protects judicial autonomy and independence, and
at the same time ensures strict accountability. In other words, each limb of the
State, the pillars of our constitutional system, is accountable, one way or the
other. That is the essence of our parliamentary democracy.
In the present Issue, Judicial Accountability: An Overview of the Legislative
and Judicial Trends in India examines the issue of judicial accountability by
tracing the history and development of the same. The article also seeks to put
for the efforts made by the legislature in dealing with the issue; as well as the
judicial interpretation of the idea of accountability.
In The Judicial Accountability Bill: A Watchdog for a Watchdog, the author
focuses on the issue of the accountability of the institution to whom the other
organs of the Government are answerable to. Through this article, the author
seeks to understand the mechanisms put forth in order to ensure that the watchdog
of the Government is also answerable for its own actions and therefore, does
not misuse its power.
Need for a National Judicial Commission: The Struggle for Primacy and
Unconstitutionality of the Collegium System talks about the issue of transfers
of judges of the higher judiciary. The authors have traced the development of
the issue and put forth the setting up of a National Judicial Commission as a
solution to the related problems. The article also covers reports and proposed
reforms relating to the judicial profession to deal with accountability of the
judiciary.
In Unreasoned Deviation: A Critique of Twin Cases from 2010, the cases of
Ramesh Gobindram v. Sugra Humayun Mirza and Board of Wakf, West Bengal
v. Anis Fatma Begum and Anr. have been discussed. These two cases are said
to have caused confusion in the Judiciary and have had a negative impact on
judicial decisions. The article seeks to understand the impact of the cases and
concludes with a probable solution to this problem.
Further, in The Judicial Standards and Accountability Bill, 2010: An Attempt to
Salvage the Tainted Judiciary, the author considers the main features of the
latest bill pertaining to Judicial Accountability. The article also examines how
and why it is likely that the Bill will be ineffective through an analysis of the key
features of the bill.
Judicial Accountability is not only a problem in our country but has been discussed
with reference to other jurisdictions in Judicial Accountability with Respect to
Emerging Global Trends. The authors have discussed the standards for
accountability in countries such as United States, Canada, Australia and Sweden.
By drawing a comparison across jurisdictions, the article seeks to understand
the issue from a global perspective; as well as how India can learn from best
practices relating to the same.
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Finally, The Origin and Sources of the Judicial Accountability Bill, 2010 traces
the history and development of the Bill. It also examines the theoretical debate
between judicial independence and judicial accountability and its relevance in
the present day situation. It delves deep into the features of the Bill to understand
the root of the debate on Judicial Accountability and the potential problems
associated with the proposed legislation.

Justice John Marshall's most famous opinion sums up the immense burden on
the judiciary "It is, emphatically, the province and duty of the judicial department,
to say what the law is."  The issue of judicial accountability is deeply intertwined
with the independence of the judiciary and judicial activism. Lack of understanding
these differences leads to the misuse of the concept of contempt of court,
clashes between the Right to Information as well as the question whether popular
attention regarding impeachment proceedings amounts to the contempt of court.
There is a need to widen the scope of judicial accountability for a better
understanding of the same. The reason that the attempts to secure accountability
of the judiciary have been found wanting is perhaps the various layers of
accountability have not been covered and understood completely. Encompassing
a wide range of sub-topics, the Special Issue aims to contribute to the prevailing
discussion in the field. From the ongoing discussion of the diverse aspects, it is
clear that the topic is dynamic and evolving one, much like the Indian judiciary
itself.
The Special Issue is a step towards bringing together the ideas and opinions
which influence the current debate and we hope that this Issue serves as a
significant contributor to the immensely engrossing debate.

2
 Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803)  at 176
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JUDICIAL ACCOUNTABILITY: AN OVERVIEW OF THE LEGISLATIVE

AND JUDICIAL TRENDS IN INDIA

-Harikrishna Pramod & Arunima1

ABSTRACT

The architects of the Constitution of India would
not have foreseen that within 50 years of the
framing of the Constitution, the Indian Judiciary
would emerge as the most powerful institution of
the State. However, in recent times, there have
been several allegations of corruption in the
higher judiciary and serious doubts have been
cast on the existence of an accountable judicial
system. Given the pivotal role that the Indian
Judiciary plays today, stemming out corruption
from it has become an agenda of extreme priority
in order to ensure continued confidence in the
institution of courts. It has been continuously
established that there is no basis for excluding
accountability of the judges, since, like the
members of the Executive and the Legislature,
power in them too has been vested in trust.
However, before taking concrete steps in that
direction, it would be imperative to look at the
past efforts that have been made by the organs of
the State to ensure that the high standards of
judicial conduct are maintained. The article seeks
to put forth an encompassing overview of
significant endeavours by the Legislature and the
Judiciary to ensure the accountability of the
judicial institution as well as the individual
accountability of each judge.

I. INTRODUCTION

The Judiciary, which is regarded as the custodian of the rights of citizens, is the
cornerstone of democracy. The Indian Judiciary, with its judicial activism, has
increasingly established compliance of the rule of law under which a democratic

1 Fourth Year, Gujarat National Law University, Gandhinagar
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society can thrive2. However, whispers of corruption in the Judiciary and the
act of withholding information regarding judges’ assets have cast serious doubts
on the integrity and independence of the Judiciary. Thus, accountability of the
Judiciary has been an area of continuous contemplation, debate and scrutiny in
the recent past.

The article seeks to provide an overview of the efforts of the Legislature to
provide for a mechanism enabling continuous checks on the Judiciary. The
article also examines pronouncements of the Judiciary itself that have
acknowledged the importance of the judiciary in a democracy and the possibility
of its corruption and have therefore adopted or recommended methods to ensure
judicial accountability. In Part II, the article elucidates the several legislations,
proposed as well as enacted, that the Legislature opined would enhance the
integrity and independence of the Judiciary. Part III of the article gives an
overview of the judgements through which various courts have put forth their
schemes to maintain judicial accountability. Part IV concludes by trying to
establish that the accountability of the judiciary can be warranted through
combined efforts of all the organs of the State.

II. LEGISLATIVE TRENDS CONCERNING JUDICIAL ACCOUNTABILITY

The need for Judicial Accountability has been felt since the time of inception of
the Judiciary. It is the counterbalance to judicial independence. However, it
was not until recent times, that the need for a legislation to govern Judicial
Accountability was emphasized on. With changing scenarios, legislations which
dealt with various aspects of Judicial Accountability have undergone
metamorphosis. The various legislations that the Parliament has introduced to
adopt Judicial Accountability as an established law are enumerated below.

1. The Government of India Act, 1935 And The Constitution Of India

This Act, which was the basis for the present Constitution of India, apart from
defining High Courts, also indicated the procedure of removing a judge from
office on grounds of “misbehaviour or of infirmity of the mind or body”.3 The
Judicial Committee of the Privy Council would look into the matter if His Majesty
would refer a case of any such judge to them for removal. On such a
recommendation from the Judicial Committee, the Governor of the state would
remove such Judge from service.

2
All India Judges’ Association v. Union Of India, AIR 1992 SC 165.

3 Government of India Act, sections 220 (2) (1935).
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Before the Government of India Act, 1935, the High Courts’ Act, 1861 and
Section 4 and 105 of the Government of India Act, 1915 made provisions for
the Judges of High Courts in India to hold office during the “pleasure” of Her or
His Majesty. Contrary to this procedure, English Law provided for Judges to
hold office during good behaviour4. This good behaviour was restricted to judicial
services whereas all Government servants including those belonging to the
Permanent Civil Services held office during pleasure of the Crown. The
fundamental difference between holding office during pleasure and good
behaviour is that a person holding office can be removed without any reason
for his removal being attributed but a person holding office during good behaviour
can only be removed in case any misconduct, in the opinion of the Court of
Justice would justify his removal.

The Government of India Act, 1935 changed this setup by making the tenure of
judges subject to the criterion of “good behaviour”. It also laid down unambiguous
procedures for appointment and removal of judges. It was the first step taken
by the Government after setting up of the High Courts to ensure that there was
a certain level of accountability in the Judiciary by ensuring that the candidates
for the Judiciary were qualified for the post.5 It also ensured that those judges
who were not capable of rendering judgements or coping with judicial activities
could be removed.

Later, the Drafting Committee of the Indian Constitution, adopted similar
provisions for the Constitution of India which are now enshrined in Article 124
and Article 217. The Articles provide for the appointment of judges by the
President of India with the consultation of the Chief Justice of India and removal
of judges in cases where they were incapable of performing their judicial
obligations by an impeachment procedure before the Parliament. The procedure
established in the Constitution involves an address by each House of the
Parliament supported by a majority of the total membership of that House and
by a majority of not less than two-thirds of the members of that House present
and voting being presented to the President, who then issues the order of removal
of the judge.6 The Parliament is also empowered to regulate the procedure of
investigation and proof of misbehaviour or incapacity of a judge under Clause
(5).7

All the subsequent Acts or Bills passed or put forth by the Parliament, have not
4

Supreme Court Act, sections 11 (2) (1981); Administrative Jurisdiction Act (UK) , section 6
(1976).

5 Supra note 2, section 220 (3), (4).
6 Constitution of India, Article 124 (4).
7 Id., Article 124 (5).
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deviated from this paramount impeachment procedure for the removal of a
Judge. In most cases, the legislations suggest the setting up of a Judicial Inquiry
Committee which would investigate into the allegations and on finding the Judge
guilty on one or more serious charges, would suggest impeachment to the
President who would then introduce a motion in Parliament, thereby initiating
the procedure of removal as laid down in the Constitution.

2. The Judges Inquiry Act, 1968

 The Judges Inquiry Act, which is the extant legislation till date, is a novel statute
in the Indian democracy which attempted to make the judges of the Supreme
Court and High Court accountable for their actions and their behaviour. This
Act is applicable in cases where a Judge is found to be misbehaving or showing
incapacity to continue in office. A motion has to be introduced in the Parliament
with the assent of 100 votes in the Lok Sabha or 50 votes in the Rajya Sabha.8

On acceptance of the motion by either the Speaker or the Chairman, as the
case maybe, the complaint against the judge is handed over for investigation to
a Committee comprising one judge of the Supreme Court and High Court each
and an eminent jurist who would then assess the complaint in its entirety.9 If the
Committee finds that the judge is indeed incapable of performing his judicial
duties, it suggests his impeachment under Article 124 or 217, as applicable.

However, the mechanism under the Judges Inquiry Act is one that can only be
followed if serious allegations are levelled against the judge. In case there are
minor allegations that do not warrant the impeachment of the Judge, the
Parliament would be left helpless as they can neither punish the judge with
other measures nor impeach him for a small offence. Hence, the Act failed to
serve the intention of upholding Judicial Accountability in quite a few
circumstances10.

3. Judges (Inquiry) Bill, 2005

The increasing corruption and delay in justice over the years cast grave doubts
on the integrity of the Judiciary and the Judges Inquiry Act, 1968 was sought to
be replaced. The Judges (Inquiry) Bill, 2005 was the result of deliberation on
the above issues among the legislators. The Bill differed from its predecessor in

8
Judges Inquiry Act, section 3 (1), 1968

9 Id., section 3 (2).
10 Prashant Bhushan, A Historic Non-Impeachment, 1993, available at http://www.judicialreforms.org/

files/cover_story_ramaswami.pdf (last visited June 14, 2011). See also, the impeachment motion
of J M. M. Punchhi and allegations against J. Anand, Judicial Accountability, available at http://
www.judicialreforms.org/judicial_account.htm (last visited June 14, 2011).
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considerable ways such as the method by which a complaint could be made
and the establishment of a Scrutiny Panel. The highlight of the Bill was that it
opened the floodgates by allowing complaints to be filed against judges by any
citizen. The complaints would be examined by the National Judicial Council,
also  to be set up under the Act, which would pass on the complaint to the
Investigation or the Inquiry Committee, if the complaint levelled against the
judge comprised valid allegations. The Council would be set up by a statutory
power which the Parliament had granted to the Central Government under the
Judges Protection Act, 1985.

The Inquiry Committee, on investigation, would make a report of its findings on
the allegations against the said judge and would suggest further recourse to the
Council in case the judge was found guilty of misbehaviour or was incapable to
continue in office. The Council would then suggest such judge’s name for the
impeachment procedure to the President. However, this Bill did not receive
majority approval of the Parliament when it was put to vote.

Yet, the Law Commission, in its 195th Report made the following observations:11

1. The Bill proposed to set up a National Judicial Council. This was a positive
step to ensure the independence of the Judiciary.12

2. The Commission suggested that the Chief Justice of India not be included
in the ambit of the ‘complaint procedure’. This would only hamper the
smooth functioning of the entire nation’s Judiciary.13

3. The Commission however decided in favour of continuing a complaint
filed against a Supreme Court Judge who was later elevated to the office
of the Chief Justice of India.14

4. The Commission suggested that the ‘complaint procedure’ and ‘reference
procedure’ be properly defined and distinguished from each other to avoid
equivocal interpretations.15

5. The Commission also clarified, that the procedures of investigation of
the complaint or reference by the Judicial Council under the Bill, are
constitutionally valid.16

11
 195

th
 Law Commission Report on the Judges Inquiry Bill, p. 341 (2005).

12 Judges Inquiry Bill, Clause 3 (1) (2005).
13 Supra note 10, pp. 365-366.
14 Id., p. 368.
15 Id., p. 366-367.
16 Id., p. 407.
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Subsequent to the 195th Law Commission Report, a Standing Committee of the
Parliament was appointed to look into the efficacy of the Bill. However, certain
views of the Standing Committee were quite contrary to that of the Law
Commission. The Committee emphasised on three issues and advised the
Government to reconsider the provisions related to them. The three issues were:

1. Infringement of exclusive right of the Parliament under Article 124

2. The composition of the proposed National Judicial Council

3. Allowing any person to make a complaint against a member of the Higher
Judiciary.17

The Committee strongly voiced concerns against the circumventing procedure
that was laid down in the Bill with respect to the impeachment or punishment of
judges. It stated that powers of such punishment have been vested with the
Parliament for a reason and delegation of this power was not right. The
Committee stressed that the Constitutional Organs were created in a way to
have checks and balances over each other and to introduce a new player in the
field would just create more problems than render an effective solution.

With respect to the composition of the National Judicial Council, the Committee
did not agree with the Law Commission’s view that ‘peer review’ as proposed
would not ensure accountability as the judiciary had acquired the image of a
“closed institution”. It suggested that there ought to be a complete revamp of
the provisions related to the composition of the Council and along with retired
judges, legal luminaries and practicing lawyers, it should also comprise a few
Judges.

While deliberating upon the issue of allowing any person to make a complaint
against a member of the higher judiciary, the Committee observed that such an
open system may lead to a situation where losing advocates and litigants might
prefer lodging complaints against the judges, or this route may be utilised for
intimidating the Judge trying a particular case thus eroding the independence of
judiciary.18 Even though the Bill has provisions for penalty and punishment for
false and frivolous complaints, still the Committee felt that there should not be
an easy channel of filing complaints directly to the National Judicial Council.19

The Committee reasoned that the Judiciary is an institution which is based on
trust and truth, and granting the omnipotent power to every citizen of the country

17
Parliamentary Standing Committee, 21

st
 Report on the judges Inquiry Bill, p. 19(2006).

18 Id., at 23.
19 Id.
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would just make the entire judicial process infructuous. The Committee also
questioned the usage of the ‘reference procedure’ once such a complaint
mechanism had been established.20

The Committee observed that the entire procedure of garnering the support of
100 MPs for the said impeachment was futile since even a single complaint
from any common man would be enough to initiate investigation against the
Judicial Officer. Hence, the Committee suggested that the entire procedure be
looked into once more and a more stringent complaint procedure and a more
efficacious reference procedure be laid down.

The Bill however, after much deliberation and discussion, lapsed.
Nonetheless, the provisions of the Bill resurfaced with the Judicial Standard
and Accountability Bill, 2010.

4. Judges (Declaration of Assets and Liabilities) Bill, 2009

A practiced and perfected method to weed out corruption in the world has been
to follow the money trail. If there has indeed been a case of corruption in any
organ, governmental or non-governmental, there will be a paper trail which will
lead to the money. With the Right to Information Act coming into effect with
full force, all wings of the Government came under the scanner with respect to
disclosure of their assets. At such time, the Campaign for Judicial Accountability
and Judicial Reforms issued an open letter to all the High Courts and the Supreme
Court to openly declare their assets, reasoning that such a move by the Judges
would be reciprocated by similar emulations by various other public servants.
However, this was welcomed by only very few Judges. Subsequently, the
Government introduced the Judges (Declaration of Assets and Liabilities) Bill,
2009 (hereafter referred to as ‘Bill of 2009’). The Bill in principle was to ensure
that the Judges of both the High Courts and the Supreme Court knew that they
were also being watched by the democracy. The Judges were required to submit
a list of their assets and liabilities including that of their dependent children
within the prescribed date.21 Any misrepresentation in the declaration would
amount to misconduct and the said judge would be dealt with as per the law in
force.22 Despite such stringent provisions, the entire purpose of the Bill in principle
was lost when a new clause, Section 6, was added to the Bill which stated that:

Notwithstanding anything contained in any other law for the time being in
force, the declaration made by a judge to the competent authority shall

20
Id.

21 Judges (Declaration of Assets and Liabilities) Bill, Clause  3 (2), (3) and (4) (2009).
22 Id., Clause 5.
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not be made public or disclosed, and shall not be called for or put into
question by any citizen, court or authority, and save as provided in sub
section (2), no judge shall be subjected to any inquiry or query in relation
to the contents of the declaration by any person.23

This new section ensured that there would be no public declaration of the assets
by the judges and there would be no scrutiny of the assets as well. This rendered
the entire exercise of introducing the Bill completely futile. This Bill was
introduced in the Rajya Sabha but saw a lot of resistance from the opposition
who insisted that the Bill was ultra vires the Constitution. Various MPs of the
Rajya Sabha, including Leader of Opposition Mr. Arun Jaitley, Mr. M. V. Mysura
Reddy, Mrs. Brinda Karat, Mrs. Jayanthi Natarajan and Mr. Ram Jethmalani,
contended that the Bill along with clause 6 was ultra vires the basic feature of
the Constitution enshrined in Article 19(1)(a). They contended that the Judges
were not beyond the law and every citizen of India had the right to know the
assets of the members of the Judiciary. They also contended that the sanctity
of the Bill had been compromised as the Law Ministry had circulated a copy of
the draft bill among the higher Judiciary, requesting their approval and hence, a
case where people who were affected by the law were reviewing it, had arisen.24

This Bill was never introduced in the Parliament for deliberation and discussion
since the House was divided over the issue. Thereafter, another controversy
emerged with the Supreme Court deciding that the office of the Chief Justice
of India was not subject to the Right to Information Act and had full immunity
with respect to assets. Hence, all efforts to establish a responsible judiciary
were shifted to create a better balance between judicial accountability and
judicial independence. The provisions of the Bill of 2009, except clause 6, have
been incorporated in the Judicial Standard and Accountability Bill, 2010.

5. Judicial Standard and Accountability Bill, 2010

On the failure of the Bill of 2005, no further efforts were made to revise the
1968 Act on Judges Inquiry which was extremely inadequate for the extant
scenario. The Parliament, noticing the declining confidence of people in the
organs of the Government, introduced the Judicial Standard and Accountability
Bill, 2010 (hereafter referred to as ‘Bill of 2010’). This Bill aimed at filling in the
gap that had been created with the passing of time since 1968 when the first
Act was passed. The Bill still awaits the approval of the Parliament. The Bill of
2010 incorporates various changes that were suggested to the 2005 Bill by the

23
Id., Clause 6.

24 Rajya Sabha Debates, August 3, 2009.
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195th Law Commission. The access of the remedy to the common man which
was the primary highlight of the 2005 Bill has been retained in the Bill of 2010.
Any person can file a complaint against a Judge of the High Court or the Supreme
Court and his identity would be kept confidential. Such complaints would follow
the same mechanism as the 2005 Bill i.e. a Scrutiny Panel would review the
complaint and further investigations would be conducted by an Inquiry
Committee. Observations would be compiled in a report and depending on the
outcome, the Oversight Committee would suggest further steps to the Parliament.

As also mentioned in Part III of the article, not every offence or misbehaviour
of a judge mandates impeachment. It was for this reason that the concept of
‘minor measures’ emerged in the case of C. Ravichandran Iyer v. Justice
A.M. Bhattacharjee25. This concept involves in-house “peer review” procedure
for correcting misbehaviour or deviant behaviour and situations where the
allegations do not warrant the removal of a Judge. The Bill of 2005 had the
feature of imposing minor measures on judges and also mentioned the minor
measures that could be resorted to. However, the Bill of 2010 does not mention
minor measures in letter but has included the same in spirit by stating that the
Oversight Committee can issue warnings or advisories if the offence of the
Judge does not warrant his removal.26 It will not be wrong to assume that the
“minor measures” to be imposed on the Judge can be derived from the 195th

Law Commission Report and the Bill of 2005 in which minor measures were
suggested and a few measures were also indicated like issuing warnings,
advisories, withdrawal of judicial work for a certain period of time, request
made that the judge voluntarily retire, censure or admonition, public or private.27

The Oversight Committee to be instituted under the Bill, apart from containing
High Court and Supreme Court Judges, also includes a few non-judicial members.
This has raised questions about the independence of the Judiciary with external
factors affecting the decision making liberty granted to the Judges by the
Constitution. A feature of the Bill which is unclear is whether a judge who has
been found to have misbehaved can appeal to the Supreme Court against the
decision of the Oversight Committee.

An additional positive feature about the Bill of 2010 is that it has clearly defined
what the ideal behaviour for a Judge ought to be28. The Bill extensively talks
about the duties and obligations that a judge owes to the Judiciary, the legal
profession, to society and to the country. The Bill also adopts the Restatement
25

1995 (5) SCC 457.
26 Judicial Standard and Accountability Bill, Clause 34 (2010).
27 Supra note 10, at 379-380.
28 Supra note 24, Clause 3.
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of Values of Judicial Life29 (Code of Conduct) adopted in the Chief Justices’
Conference in December 1999.

The checks and balances placed by the Parliament on the Judiciary have come
a long way since 1935. The present Act is undeniably a strong move in the
same direction. However, certain questions have been raised. It is the opinion
of various jurists that exposing the members of the Higher Judiciary to complaints
from anyone will only hamper the independence that the Constitution offers to
them in exercising their judicial acumen in deciding cases. Nevertheless, there
is an agreement that the impeachment procedure laid down in the Constitution
is not very practical in letter or in principle. This is because the Members of
Parliament are presented with a Catch-22 situation. A motion for impeachment
cannot be initiated without the support of either 100 members of the Lok Sabha
or 50 members of the Rajya Sabha. To do so, the members of the Parliament
would require certain amount of evidence. However, under Article 124, the
Investigation Committee is formed only after notice of such a motion supported
by either 100 or 75 members, as the case may be, is presented to the presiding
officer of the House. Hence, the new procedure evolved in the Bill of 2010 in
which the Oversight Committee reviews individual complaints and refers the
scrutinized complaints for investigation provides a way out.  Despite the criticisms
levelled against it, the 2010 Bill will prove to address most of the major concerns
that cloud the conduct of the judiciary presently and therefore should be enacted.

III. JUDICIAL TRENDS CONCERNING JUDICIAL ACCOUNTABILITY

Judicial accountability is often subdivided into three distinct genera, namely,
institutional accountability, behavioural accountability and decisional
accountability.30 This section of the article seeks to discuss the efforts of the
Indian Judiciary in upholding judicial accountability under these three distinct
genera.

1. Institutional Accountability in India

Institutional accountability refers to the accountability of the judges collectively,
as a branch of the government, for the performance of the judiciary. Institutional
accountability concerns the steps that are taken to make the judiciary answerable

29
Campaign for Judicial Accountability and Judicial Reforms, Restatement Of Values Of Judicial Life,
(As Adopted by Full Bench of Supreme Court), May 7, 1997, available at http://
www.judicialreforms.org/files/restatement_of_values_jud_life.pdf (last visited June 13, 2011).

30 Charles Gardner Geyh, Rescuing Judicial Accountability from the Realm of Political Rhetoric, 56
CASE W. RES. L. REV. 911, 913 (2006).
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for its administration as a branch of the government.31 This would include the
process of appointment of the judges under Articles 124 and 217 of the Indian
Constitution and transfer of judges under Article 222. Judicial accountability in
the process of appointment and transfer of judges would imply that the process
is an independent one and uninfluenced by any form of bias. Further, as stated
by Bhagwati, J., a right appointment “would go a long way towards securing
the right kind of judges who would invest the judicial process with significance
and meaning, for the deprived and exploited sections of humanity.” 32

a) Appointment of Judges

Under Article 124, as stated earlier, judges are appointed by the President of
India after consultation with the Chief Justice of India and “such of the Judges
of the Supreme Court and of the High Courts in the States as the President may
deem necessary”. The “consultation” mandated by Article 124 has been subject
to different interpretations of the judiciary.

In S.P Gupta v. Union of India (hereinafter referred to as the “First Judges’
Case”), the Supreme Court held that the ultimate power of appointment vested
in the Central Government. The Court specifically stated that while appointing
the Judge of a High Court under Article 217, the opinion of none of the
constitutional functionaries “was entitled to primacy” 33. The Central Government
was to form its own opinion regarding the appointment of any person as a
Judge after giving due weight to the opinions of the constitutional functionaries.
While appointing a Judge of the Supreme Court under Article 124, the court
stated that the opinion of the Chief Justice of India was not binding on the
Central Government either. The Supreme Court referred to the interpretation
of the term “consultation” in Union of India v. Sankal Chand
Sheth34(hereinafter referred to as “Sankal Chand Sheth’s case”) in which the
Supreme Court had held that “consultation” under Article 222 did not amount to
concurrence of the opinion of the Chief Justice of India. The court in Sankal
Chand Sheth’s case also stated that Article 222(1) was worded in similar terms
to Articles 124(2) and 217(1). 35

Further, referring to the requirement of consulting other judges of the Supreme
Court and High Court under Article 124(2), the Court in the First Judges’ Case
clarified that such consultation was mandatory and the words “as the President

31
Id., at  914

32 S.P. Gupta v Union of India AIR 1982 SC 149 at p. 204
33 Id.,.  at p. 202
34 AIR 1977 SC 2328.
35 Supra note 31 at p. 200
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may deem necessary” only implied that the option of the judges to be consulted
was left to the discretion of the Central Government. To avoid the power of
appointment from being vested in a single person, the Court suggested that a
“broad based” collegium should be appointed to make recommendations to the
President in regard to appointment of a Supreme Court or High Court Judge.
This, the Court felt, could go a long way towards appointment of judges who
would be truly independent.36

However, the view of the Supreme Court regarding the primacy of the opinion
of the Executive in matters of appointment of judges was rendered incorrect by
its subsequent decision in Supreme Court Advocates-on-Record Association
v. Union of India37 (hereinafter referred to as the “Second Judges’ Case”).
The court reasoned that the accountability of the Executive in matters of
appointment of judges was a myth whereas the Chief Justice of India and Chief
Justice of the High Court, being subject to the scrutiny of the Bar, would have
to face consequence for any improper appointment and were thus accountable
for their opinions. 38 Moreover, the judiciary was best suited to assess the
candidates.39 Therefore, the court held that it was the view of the judiciary
“symbolised by the view of the Chief Justice of India” which is to be given
primacy in the matter of appointments.40 This necessary implied that the final
opinion expressed by the Chief Justice of India would not be his individual
opinion but would be one arrived at after taking into account the views of some
other judges.  Thus, while appointing a judge of the Supreme Court, the Chief
Justice of India was required to form his opinion only after having considered
the views of the two senior most judges of the Supreme Court.41 In the
appointment of a judge of a High Court, the Chief Justice of India had to give
regard to the opinion of such judges of the Supreme Court that were conversant
in the affairs of that High Court or such judges of that High Court whose
opinion had necessary significance in the appointment. The opinion of the Chief
Justice of the High Court formed after due consideration to the views of the
two senior most judges of the High Court was also to be given due weight.42

Nevertheless, the Supreme Court stated that the process of appointment of
judges was a “participatory consultative process” and the “constitutional purpose
would be best served if the decision is made by consensus without the need of
36

Supra note 31, at p.204
37 AIR 1994 SC 268
38 Id., at p.431
39 Id., at p.433
40 Id., at p.434
41 Id., at p.436
42 Id.
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giving primacy” to the opinion of any of the consultees.43 Further, the Court also
held that legal expertise, ability to handle cases, proper personal conduct and
ethical behaviour, firmness and fearlessness were essential qualities that a person
who is to be appointed as a superior Judge must possess. 44 The Supreme Court
also laid down guidelines that were to be followed during the appointment process.

The size of the collegium for the appointment of the judges of the Supreme
Court was altered to constitute the Chief Justice of India and the four senior
most judges of the Supreme Court in Re: Presidential Reference (hereinafter
referred to as the “Third Judges’ Case”)45.

b) Transfer of Judges

Article 222 of the Indian Constitution empowers the President to transfer a
judge from one High Court to another after consulting the Chief Justice of
India.  In Sankal Chand Sheth’s Case,46 the Supreme Court held that a judge
could be transferred under Article 222 only in public interest and there was no
requirement of the consent of the judge being transferred47. Chandrachud, J.
mentioned that the President is under an obligation to consult the Chief Justice
of India. However, since the Constitutional scheme provided for consultation
with the Chief Justice of India and not concurrence, it was open to the President
of India to arrive at his own decision48. Thirdly, the Chief Justice was under an
obligation to consider every relevant fact before he tenders his opinion to the
President. Krishna Iyer, J., specifically stated that the “highest constitutional
functionaries”, i.e. the President and Chief Justice of India have accountability
to the nation in such matters49.

This decision, though upheld in the First Judges Case50, was rendered incorrect
in the Second Judges’ Case, wherein the Supreme Court stated that the view
of the judiciary “symbolised by the view of the Chief Justice of India” would
have primacy in matters of transfer of a judge of a High Court. In the formation
of his opinion, the Chief Justice of India, in the case of transfer of a Judge other
than the Chief Justice, was required to take into account the views of the Chief
Justice of the High Court from which the Judge is to be transferred, any Judge
of the Supreme Court whose opinion may be of significance in that case, as
43

 Id., at p.442
44 Id., at p.433
45 AIR 1999 SC 1 at p.16
46 Supra note 33.
47 Id,. at p. 2339-2340
48 Id.,  at p. 2348
49 Id., at p. 2385
50 Supra note 31.
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well as the views of at least one other senior Chief Justice of a High Court, or
any other person whose views are considered relevant by the Chief justice of
India51. A transfer would not be subject to judicial review except on grounds
that the transfer was made without the recommendation of the Chief Justice of
India.52 The Court also clarified that such a transfer was not to be deemed as
punitive53.

The Supreme Court in the Third Judges’ Case, added the Chief Justice of the
High Court to which a judge was being transferred to the constitutional
functionaries required to be consulted by the Chief Justice of India. All these
views, the Court said, should be considered by Chief Justice of India and four
senior most Judges of the Supreme Court54.

The “public interest” requirement was also upheld by the court in K. Ashok
Reddy v. Government of India55. The Supreme Court stated that the exercise
of power of transfer under Article 222 of the Constitution is to subserve a
public purpose.56

Recently, doubts have been cast on the validity of the First, Second and Third
Judges’ Cases. The Law Commission, in its 214th Report, stated that the Supreme
Court has virtually re-written Articles 124(2) and Articles 217 by these three
judgements. It also stated that the Constitution did not provide for the existence
of a “collegium” since no limit on the number of judges that can be consulted is
mentioned within the Constitution. The Law Commission recommended
reconsideration of the three judgements for clarity and consistency in appointment
of the judges. It emphasised that the balance between the roles of the Judiciary
and the Executive in matters of appointment of judges, as provided under the
framework of the Constitution, must be restored.57  J. S. Verma, J. himself, who
wrote the majority decision of the Second Judges Case’ has stated that the
working of the judgement has given rise to certain questions and therefore
“some rethinking is necessary”.58

51
 Supra note 36,  at p. 440

52 Id., at p. 441
53 Id., at p. 442
54 Supra note 44  at p. 21
55  AIR 1994 SC 1207
56 Id., at p. 1213
57 The Law Commission of India, Proposal for Reconsideration of Judges cases I, II and III - S. P.

Gupta v. UOI reported in AIR 1982 SC 149, Supreme Court Advocates-on Record Association v.
UOI reported in   1993 (4) SCC 441 and Special Reference 1 of 1998 reported in 1998 (7) SCC
739 (Report No. 214), 2008, available at http://lawcommissionofindia.nic.in/reports/report214.pdf
(last visited June 4, 2011).

58 V. Venkatsena, Honesty Matters, available at http://www.hinduonnet.com/fline/fl2520/stories/
20081010252003500.htm (last visited  June 4, 2011).
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The concerns mentioned above have been brought forth under a Public Interest
Litigation filed by Suraz India Trust59where questions60 such as the constitutional
validity of the “collegium system” have been raised. The petition has been
referred for consideration by a larger bench in lieu of the Constitutional
importance of the issues.

2. Behavioural Accountability in India

Behavioural accountability implies making judges responsible for such conduct,
both judicial as well as extrajudicial, that could adversely affect their integrity or
independence. Scholars contend, that rule of law requires that judges be held
accountable for such conduct that would affect their capacity to decide cases.61

Under the Constitution of India, clause 4 of Article 124 regulates behavioural
accountability of the judges by providing that a judge can be removed on the
ground of “proved misbehaviour of incapacity.”

This scheme of removal of judges under Article 124 was examined by the
Supreme Court in Sub-Committee on Judicial Accountability v. Union of
India62. The Court elucidated that the process of removal of judges under the
Constitution was divided into two parts63. The first comprises the initiation of
the process on receipt of a notice of a motion of removal by either 100 members
of the Lok Sabha or 50 members of the Rajya Sabha, the investigation and
proof of the misbehaviour of incapacity. The role of the Parliament is restricted
to the enactment of a law for providing a procedure. The Court held that since
these processes, i.e. the admission of the motion, constitution of an inquiry
committee and the recording of findings by the committee are not, strictly,
proceedings in the Houses of Parliament, they would not lie beyond the jurisdiction
of courts64. However, the Court rejected the contention that in certain cases,
the judiciary could itself inquire into the integrity of a judge and restrain him
from exercising judicial functions65. The second part of the process, on obtaining
proof of misbehaviour and incapacity, is a Parliamentary process. Therefore,
the Supreme Court concluded that a motion for removal of a judge would not
lapse on dissolution of the House66.
59

 Suraz India Trust v. Union of India, Writ Petition (Civil) No. 204 of 2010, available at http://
www.judicialcompetitiontimes.com/PrintJudgement.aspx?JudgementId=186 (last visited June 5,
2011).

60 Id., at para. 6
61 Supra note 29, at 916.
62 AIR 1992 SC 320.
63 Id.,. at p. 351
64 Id., at p. 354
65 Id.,. at p. 357
66 Id.,. at p. 346
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The scope of judicial review against the findings of the Inquiry Committee
(formed under section 3(2) of the Judges Inquiry Act, 1968) available to the
judge against whom a motion for removal is pending was further explained by
the court in Mrs. Sarojini Ramaswami v. Union of India67. Taking aid of
section 6(1) of the Judges Protection Act, 1968, the Court held that the
constitutional scheme did not permit any further scrutiny, either by the Parliament
or the judiciary, if the Inquiry Committee found that the judge was not guilty.
Therefore, judicial review was impermissible when the Inquiry Committee,
whether unanimously, or through majority, concluded that the judge was not
guilty. 68 Further, Article 124 implies that the finding of guilty by the Inquiry
Committee is only a recommendation to the Parliament. Notwithstanding this
finding of ‘guilty’ made by the Inquiry Committee, the Parliament may, on a full
consideration of the matter on the materials before it, choose not to adopt the
motion for removal of the Judge which would terminate the process of removal.
Thus, the court held that judicial review could be sought by the judge only after
an order of his removal under Article 124(4) has been made by the President
and not after the conclusion of investigation of the Inquiry Committee.69 The
Court, however, stated that the judge should be afforded an opportunity to place
his point of view on the finding of guilty for consideration by the Parliament. 70

The primary question of what would amount to ‘misbehaviour’, which is not
defined or explained under the Constitution, was answered by K. Ramaswamy,
J., in his minority opinion in Krishna Swami v.Union of India71. He stated that
not every act or conduct or even error of judgment or negligent acts by higher
judiciary would amount to misbehaviour. Misbehaviour would include cases like
wilful abuse of judicial office, wilful misconduct in the office, corruption, lack of
integrity, persistent failure to perform the judicial duties of the judge or any
other offence involving moral turpitude.  Misbehaviour, under Article 124, would
also extend to conduct of the Judge in or beyond the execution of judicial office.72

He also added that a conduct of a judge should be one that would “operate as
impregnable fortress against surreptitious attempts to undermine the
independence of the judiciary.”73

In addition to Article 124, the Courts have held the judiciary accountable under
other legislations as well. For instance, in K. Veeraswamy v. Union of India74,
67

AIR 1992 SC 2219.
68 Id., at p. 2235
69 Id.,at pp. 2244-2245
70 Id.,at p. 2242
71 AIR 1993 SC 1407.
72 Id.,at p.1433
73 Id.
74 1991 SCC (3) 655.
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a complaint was made to the Central Bureau of Investigation against the
appellant, a former Chief Justice of a High Court, stating that the appellant had
gradually commenced accumulation of assets after assuming the office of the
Chief Justice of the High Court and his assets were disproportionate to his
known source of income. On the basis of the complaint, a case was registered
under the Prevention of Corruption Act, 1947. The court affirmed the application
of the Act to a judge of the Supreme Court of the High Court stating that a
judge was a public servant within the meaning of the Act75. Since the Act required
previous sanction by a competent authority for prosecuting any public servant,
the court held that the President would be the competent authority for sanction
to prosecute a judge76. The President would be required to consult the Chief
Justice of India and the question of granting sanction must be guided by the
advice afforded by the Chief Justice of India. Similar consultation was necessary
to register a criminal case under section 154 of the Code of Criminal Procedure.77

The Supreme Court added that the standards of judicial behaviour are normally
extremely high and a judge would betray the trust reposed on him if he were to
deviate from “such standards of honesty and impartiality”.78

Correspondingly, in E. Giri Yadav, Hyderabad v. Union of India79, the Andhra
Pradesh High Court upheld the constitutional validity of section 3(2) of the
Judges’ Protection Act that does not debar or affect in any manner the power
of the Central Government or the State Government or the Supreme Court of
India or any High Court or any other authority under any law for the time being
in force to take an action, whether by way of civil, criminal, or departmental
proceedings or otherwise, against any person who is or was a Judge. Holding
that the section was not a threat to the independence of the judiciary, the court
stated that judicial independence must find its moorings within the framework
of the Constitution and did not imply an unfettered domain that let judges wander
free, uncaring and unaccountable for their actions, in all walks of life.

Additionally, since the process of removal of the judges under Article 124 can
be initiated only in cases of grave misbehaviour, the Supreme Court has also
suggested other means of ensuring judicial accountability. In C.Ravichandran
Iyer v. Justice A.M. Bhattacharjee80, the petitioner prayed for a writ or on
order restraining the Bar Council of Maharashtra and Goa, Bombay Bar
Association and the Advocates’ Association of Western India from coercing

75
Id.,at p. 697

76 Id., at p. 709
77 Id., at pp. 707-709
78 Id., at p. 717
79 2008 Indlaw AP 519.
80 Supra note 24.
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Justice A.M. Bhattacharjee, the Chief Justice of Bombay High Court, to resign
from the office as Judge since the same was unlawful, unconstitutional and
hindered the independence of the judiciary. The Supreme Court laid down an
in-house review mechanism to keep a check on deviant behaviour of the judges
that did not warrant removal. The Court stated that “in case of a complaint
against a Judge of the High Court, the Chief Justice of that High Court, after
verification or after confidential enquiry should satisfy himself about the truth
of the allegation made by the Bar Association and consult the Chief Justice of
India, where deemed necessary, by placing all the information with him. In case
the allegations are against Chief Justice of a High Court, the Bar should bring
them directly to the notice of the Chief Justice of India. When the Chief Justice
of India is seized of the matter, the Bar should suspend all further actions to
enable the Chief Justice of India to appropriately deal with the matter… The
Chief Justice of India, on receipt of the information from the Chief Justice of
the High Court may tender such advice either directly or may initiate such
action, as is deemed necessary or warranted under given facts and
circumstances”81. The Court observed that following this procedure, the Bar
Association could remain a useful arm to maintain accountability of the judiciary.

The much debated issue of disclosure of assets was examined by the Delhi
High Court in Secretary General, Supreme Court of India v.  Subhash
Chandra Agarwal82. A resolution had been adopted in the Full Court meeting
of the Supreme Court on the 7th of May, 1997, pursuant to which judges were
required to make a declaration of their assets to the Chief Justice of the Court
within a reasonable period after assuming the office. The resolution clarified
that such disclosure would be confidential. Affirming the view of the single
judge bench of the Delhi Court that the office of the Chief Justice of India was
a public office, the Court reiterated that the words ‘held by’ or ‘under the
control of’ under Section 2(j) will include not only information under the legal
control of the public authority but also all such information which is otherwise
received or used or consciously retained by the public authority in the course of
its functions and its official capacity. 83Further, holding that the Resolution was
binding in nature, the court stated that the efficacy of the Resolution could not
be questioned.84 The Court also negatived the contention that the information
was held by the Chief Justice of India in fiduciary capacity and would be exempt
from disclosure under section 8(1)(e) that exempted information available to a

81
 Id., at p. 481

82 LPA No.501/2009 available at http://www.indiankanoon.org/doc/1342199/ (last accessed on
7.10.2011)

83 Id., at para 61.
84 Id., at para 88.
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person in fiduciary capacity.85 Despite the above observations, the Court
concurred with the view of the single Judge by noting that such declarations
would amount to “personal information” within the meaning of section 8(1)(j)
of the Act which requires the “public interest” threshold to be established in
order to warrant disclosure of such personal information.86

 The decision, that is indeed a benchmark, is under appeal before the Supreme
Court with questions such as that of the Court adjudicating a matter in which it
itself is a litigant being raised. However, the methods mentioned above, namely
the in-house review mechanism, as well as the disclosure of assets have been
provided for under the Judges Accountability Bill, 2010.

C) Decisional Accountability in India

Decisional accountability holds judges answerable for their judicial decisions.87

It implies that judges should make reasoned decisions, following principles of
natural justice, precedents laid down by higher courts and the procedure
established by law. It also includes means to correct and discourage judicial
error.  The Indian judiciary, through various pronouncements, has recognised
that the system of appeals within the Indian Judiciary is an established system
to preserve decisional accountability.

For instance, in In re Sanjiv Datta88 , the Supreme Court elucidated that “the
law, the jurisprudence and the precedents, the open public hearings, reasoned
judgments, appeals, revisions, references and reviews constitute the internal
checks while objective critiques, debates and discussions of judgments outside
the courts, and legislative correctives” provide the external checks which together
“go a long way to ensure judicial accountability”.89

The Andhra Pradesh High Court, in its judgement in E. Giri Yadav, Hyderabad
v. Union of India90, explained that accountability is a norm inbuilt in all walks
of public life and the very functioning of the judiciary is such that accountability
looms large in its process. Each reasoned decision rendered by a Judge, basing
on a hearing in open court is subject to correction by a higher Court thereby
ensuring decisional accountability.

The Supreme Court in M/S Kranti Associates Pvt. Ltd. v. Masood Ahmed

85
Id., at para 102.

86Id., at para 116.
87 Supra note 29.
88 1995 (3) SCC 619
89 Id., at p. 629
90 Supra note 78.
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Khan91, laid down that insistence on reasoned decisions was a requirement for
both judicial accountability as well as transparency. The Court explained that if
the adjudicating authority is not candid enough about his/her decision making
process, it is impossible to know whether the person deciding is faithful to the
doctrine of precedent or to principles of incrementalism. The court also solicited
for transparency in the decision making process that would not only makes the
judges and decision makers less prone to errors but also makes them subject to
broader scrutiny.92

The Supreme Court in Secretary General, Supreme Court of India v. Subhash
Chandra Agarwal, emphasising on the need to follow the procedure established
by law, mentioned that judicial independence is the responsibility imposed on
each Judge to enable him or her to adjudicate a dispute honestly and impartially
on the basis of the law and the evidence.93

Interestingly, the Allahabad High Court in Siddhartha Kumar v. Upper Civil
Judge, Senior Division, Ghazipur94 stated that Presiding Officers of the
subordinate court had to realise their accountability to the common man and act
in a manner to ensure timely disposal of pending cases.95

Thus, the courts have constantly reminded the judges of their decisional
accountability by mandating the requirement for reasons, proper examination
of evidence and compliance of the procedure established by law.

IV. CONCLUSION

A perusal of the above trends brings to light the fact that each of the organs of
the State has an irreplaceable responsibility to ensure that corruption is eliminated
from judiciary. The Legislature must ensure that proper statutory framework
exists to warrant removal of judges in cases of misbehaviour or impose other
methods to check improper conduct or to make a disclosure of assets and so
on. The Parliament must also abide by the requirements of Article 124 and
avoiding any bias, remove a judge from his office if the situation so demands.
The Executive on the other hand must continue to play its role in the appointment
of judges in an independent manner. The Judiciary must continue to realise the
accountability it owes as an organ of the State. It must therefore follow the
appointment and transfer procedure in a transparent and independent manner,
comply with precedents and the procedure established by law while making
91

2010 (9) SCC 496.
92 Id., at p. 499
93 Supra note 81 at para. 73.
94 AIR 1998 All 265
95 Id., at p. 273
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decisions, make reasoned pronouncements and most essentially, maintain such
standards of judicial conduct as would deem fit to its esteemed position in a
democracy.

The passing of the Judicial Standards and Accountability Bill, 2010 is undeniably
the need of the hour in light of pressing needs to fill the gap existent in the
statutory framework that seek to hold the judges responsible for improper or
deviant behaviour and also to provide for an efficient mechanism that takes into
account the various facets of judicial accountability. Nevertheless, as explained
above, a consistent, combined and co-ordinated endeavour by all the organs of
the State would be a more successful method in combating corruption within
the judiciary. However, none of such efforts should upset the balance between
judicial accountability and independence of the judiciary that is a basic structure
of the Indian Constitution.
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THE JUDICIAL ACCOUNTABILITY BILL: A WATCHDOG FOR A
WATCHDOG?

-G.Neetika and Yashasvi Singh1

I. INTRODUCTION

“The administration of justice, including law enforcement and prosecutorial
agencies and, especially, an independent judiciary and legal profession in full
conformity with applicable standards contained in international human rights
instruments, is essential to the full and non-discriminatory realization of rights
and indispensable to the processes of democracy and sustainable development.”2

Judiciary is an indispensable organ of State. Judges enjoy many privileges, which
are essential for their independent conduct, and thus an effective justice delivery
mechanism.  Interference by any other branch is perilous to autonomous exercise
of power by the judiciary. Does this mean in any way that the power of the
judiciary and the judges is absolute?

Every institution is governed by a set of principles. The Judiciary is constitutionally
entrusted with the fair and just resolution of disputes, is pledged to preserve the
rule of law and to protect the rights and liberties guaranteed by the Constitution
and the laws of the land, and hence it is vested with a wide jurisdiction. It is
entrusted with the duty of providing equal access to a fair and effective system
of justice for all without excess cost, inconvenience, or delay, with sensitivity to
an increasingly diverse society where new issues arise every day and to quality
service that continuously improves and meets or exceeds public expectations,
and that ensures that all are treated with dignity, and respect. The very foundation
of Judiciary is the liberty, dignity and freedom of individuals, besides a set of
values3 that are purported to be adopted and followed with holy reverence by
everyone associated with the system, particularly those in the higher reaches.

As the per the dictionary, the word accountability means “responsibility to
someone for some activity”. Accountability disallows the growth of corruption,
nepotism and arbitrariness. It would not be an exaggeration to say that
accountability fosters good governance, whose main ingredients can be identified

1
Fourth Year, National Law Institute University, Bhopal.

2 Vienna  Declaration and Programme of Action, adopted by the World Conference on Human
Rights in Vienna on 25 June 1993, para 27.

3 The term ‘values’ refers to the values formulated as Restatement of Values of Judicial Life
considered in the Full Court Meeting of the Supreme Court on 7th May, 1997 and adopted in the
Chief Justices’ Conference in December 1999 for due observance by all judges of the country.
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as openness, fairness, reasonableness4, rationality and participation coupled with
an effective means of grievance redressal mechanism for the constituents.
These components themselves emphasize the need for accountability.

II. CASE FOR ACCOUNTABILITY

Every institution is responsible to its constituents, for whom it was created. The
State is responsible to its citizens, the Parliament to the electorate and the
Executive to the Parliament. The question that now arises is whether the judiciary
is a public institution. Essentially, the judiciary is an instrumentality of State.
This is sufficient to say that judges are public servants. This question arose in
the case of K. Veeraswami v. Union of India5, where the majority decision
held that judges fall within the definition of ‘public servant’ under Section 2 of
the Prevention of Corruption Act, 1947. However, what is of significant interest
is the view held by K. Veeraswami, former Chief Justice of the Madras High
Court, with regard to this case:

“The minority view of Verma, J. that they are ‘but constitutional functionaries
holding the office of a judge, not public servants’ is the only correct one. The
judge functions as a judge. He is the court, a third branch of the State itself.
And such a court is not and cannot, by any stretch of imagination, be a servant
or public servant. The majority view requires review and reconsideration in
public interest as it concerns all the judges of the Supreme Court and High
Courts, the superior Judiciary of the country.”6

This view seems amazing as well as amusing. It is directly aimed at absolving
the higher Judiciary of any kind of accountability. Court is a public institution
and a judge is an officer of that organ of the State. Thereby he is a public
servant and is accountable to the public. A judge is not ‘the court’; he is only a
significant instrumentality of the court. The judiciary has left its power of
interpretation free from any limitations. This judgment is one such example,
where it attributed to itself a status unimaginable in a democracy.

Constitutional morality and judicial values are both inextricably entangled to

4
This was first suggested by Lord Greene, MR as an ‘umbrella concept’ covering the major heads of
judicial review in the case Associated Provincial Picture Houses Limited v. Wednesbury Corporation,
(1947) 2 All ER 680. This was read into Article 14 of the Indian Constitution by the Supreme
Court of India in a plethora of cases; Maneka Gandhi v. Union of India, AIR 1978 SC 597, para
7, pp. 283-284, D. S. Nakara v. Union of India, (1983) 1 SCC 305, para 11, p. 315.

5
(1991) 3 SCC 655, para 35, p. 697.

6 K.VEERASWAMI, WHITHER LAW AND JUSTICE 23 (Eastern Law House, New Delhi) (2001).
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deliver justice to the sovereign mandate. Morality envisaged in the Constitution
is meaningful when it is judiciously protected for the welfare of the people. The
judiciary being the custodian of the Indian Constitution is entrusted with an
obligation to incorporate judicial values in its undertakings to ensure the
achievement of constitutional goals.7 In the course of this paper, the authors
shall identify four significant issues regarding accountability and make out a
strong point for the need to create an effective institutional mechanism to tackle
the same, inter alia mentioning other suggestions.

III. APPOINTMENTS – WHITHER COLLEGIUM

It is a known fact that the appointments to the higher judiciary are made on the
basis of a system called collegium, according to which, for the purposes of
Articles 124 (2) and 217 (1) of the Constitution of India, the opinion of the Chief
Justice of India who in turn consults four senior-most judges of the Supreme
Court ‘has primacy in the matter of all appointments; and no appointment can
be made by the President under these provisions to the Supreme Court and the
High Courts, unless it is in conformity with the final opinion of the Chief Justice
of India.’8 However, if two of the four judges consulted disagree on some name,
it cannot be recommended to the President.9 Prior to this, in the case of
S.P.Gupta v. Union of India10, a judgment also called a ‘self inflicted wound’
by a Senior Advocate of the Supreme Court, T.R.Andhyarujina11, the Supreme
Court held that the government should have the last word with regard to the
said appointments and that the opinion of the Chief Justice of India was not
binding. Independence of the judiciary is threatened when the Executive has
the final say. This is evident when we read this entry about the appointment of
new judges to the Punjab and Haryana High Court made by B.N.Tandon, a
civil servant, in his diary12:

“One name was under consideration last year also but in the end, the

7
Minu Elizabeth Scaria, Constitutional Morality and Judicial Values, 2008, available at http://
www.legalserviceindia.com/article/l186-Constitutional-Morality-And-Judicial-Values.html (last
visited August 24, 2011).

8 Supreme Court Advocates-on-Record Association v. Union of India, (1993) 4 SCC 441, para 451,
p. 693.

9 Special Reference No. 1 of 1998, In re, (1998) 7 SCC 739, para 22, p. 765.
10 1981 Supp SCC 87, para 31, pp. 231-232.
11 CONSTITUTIONAL PERSPECTIVES: ESSAYS IN HONOUR AND MEMORY OF H.M. SEERVAI 14 (Venkat Iyer, ed.)

(2001).
12 B.N. TANDON, PMO DIARY I: PRELUDE TO THE EMERGENCY 375-376 (Konark Publishers Pvt. Ltd., New

Delhi) (2002).



(25)

NLIU Law Review

Chief Justice declined to entertain the proposal on the grounds that his
integrity was suspect. But the position has changed now even though neither
the state government nor the high court has proposed his name…Surely,
some political pressure is being exerted. Some years ago, this gentleman
was in politics and was a minister as well. Gokhale said he could not go
against the Chief Justice until the PM’s election petition had been disposed
of. It will come in appeal regardless of who wins. Whatever the Chief
Justice says should be done. We may need his help…”

The political masters and their judicial counterparts seem to be engaged in
ensuring mutual benefit for each other. This would defeat democracy as a
whole and therefore, the question of giving the power of appointment solely to
the Executive does not arise at all. At the same time, we cannot have
democratically elected judges, owing to the formality of the institution and the
fact that a majority of the people still lacks proper information because of reasons
like illiteracy.

But the Roman adage based on the principles of natural justice which says that
‘whatever touches us all should be decided by all’ is defeated when the judiciary
assumes the responsibility of appointments. There is absolutely no voice for the
public, who are ignorant of what goes on between the judges. This has to be
seen in contrast to the systems followed in the United Kingdom and the United
States of America. While in the former the Lord Chancellor is helped in selection
by an Appointment Committee which may consist of representatives from the
Bar, the Bench and the Law Society, there is a Senate Judicial Sub-Committee
in the latter through which people voice their concern to their elected
representatives. The present system followed in our country is nothing short of
being totally secretive and in contrast to the transparency battles being waged
by civil society. It is submitted that neither the civil society nor the executive nor
the judiciary alone will constitute an effective institutional mechanism for
appointment. There is a need to set up a system which encompasses views
from different quarters of society. Presence of elected representatives along
with nominees of civil society with proven record of sincerity and dedication to
duty will make the appointments through the system efficient and transparent
to a great extent.

IV. TENURE OF THE CHIEF JUSTICE OF INDIA

Another important issue is the tenure of the Chief Justice of India. The age of
retirement of a Supreme Court judge is sixty-five years and that of a judge of a
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High Court is sixty-two years. The Chief Justice of India shoulders tremendous
responsibility. Besides having to deal with appointments, he sets the tone for the
administration of justice in the country. The Chief Justice of India is vested with
wide administrative powers. This is exemplified by the action of Dr. K.G.
Balakrishnan, who, through a letter to the Prime Minister recommended that
the impeachment proceeding against Justice Soumitra Sen be initiated by the
Parliament, moving away from the procedure mentioned under Article 124 (4).13

The following table, which is an analysis of the tenure of the thirty seven
retired Chief Justices of India14, presents a grim picture. It is noteworthy that
there were only two judges whose tenure was more than four years.

Tenure of the CJI Number of Judges

Upto one year 16

One-two years 9

Two-three years 6

Three-four years 4

More than four years 2

In view of the short time available to the Chief Justice of India, it is submitted
that he cannot be expected to bring in the changes that are capable of making
the system effective. Cleansing and conditioning a system is a Herculean task,
which consumes time and other resources tremendously. Compare this situation
with that of the Executive. Every elected Government has a fixed tenure provided
by the Constitution. It then frames policies accordingly and sets the targets to
be achieved within the available time span. The intricacy of the myriad issues in
various sectors that it has to look after necessitates that it has ample time at its
disposal to address the concerns and take progressive steps. Suppose the
Government is subject to change every now and then. There would also be a
frequent change in the policies and programmes, thereby obstructing the
accomplishment of any of the policies. A fixed tenure aids in planning and ensures
that the targets sought to be achieved are met. However, despite thrusting
immense responsibility on the Chief Justice of India to foster discipline in the
judicial system, the Constitution does not provide for any fixed tenure for the
post. This indicates a flaw in the present system. The Chief Justice is not a Pied

13
Editorial, Impeaching Justice Sen, The Hindu, November 12, 2010.

14 Supreme Court of India, Retired Hon’ble The Chief Justices of India, 2011, available at
www.supremecourtofindia.nic.in/judges/rcji.htm (last visited May 31, 2011).
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Piper for the vices and knotty issues in the system that he will drive them away
to doom, howsoever short his tenure may be. Therefore, the present system
which lays emphasis upon the role of the Chief Justice of India in disciplining
the system cannot be said to be effective.

V. IMPEACHMENT – A PROCEDURE TOTALLY INEFFECTIVE

Nani A. Palkhivala has said: “If you lose faith in politicians, you can change
them. If you lose faith in judges you still have to live with them.”15 Our
Constitution provides for an elaborate process to remove a judge from office
under Article 124 (4). The intention of the framers was to ensure that the
Executive does not intimidate the judiciary. Further, independence of the judiciary
is of paramount concern for a nation where rule of law is upheld. However, is
this process of impeachment effective in the light of the fact that it is time-
consuming and susceptible to political pressures? In this scenario, can there be
an in-house mechanism to set the house in order?

In the case of C. Ravichandran Iyer v. Justice A.M.Bhattacharjee16 the
Supreme Court addressed the question that when a judge cannot be removed
by impeachment for conduct which generates dissatisfaction amongst the general
public, who would stamp out the rot. While Bhattacharjee resigned following an
uproar, the Supreme Court emphasized the need to evolve a method of self-
regulation by the judiciary in such cases of alleged misconduct.17 Responsibility
was placed upon the Chief Justice of India. There have been many documents
circulated and identified, for instance, the Restatement of Values of Judicial
Life and the Bangalore Principles of Judicial Conduct, 2002.18 It is however, to
be kept in mind that these documents do not have any statutory backing. A
judge against whom allegations have been made should definitely get a chance
to represent himself. But should this necessarily precipitate into a lengthy and
rarely ending process?

More often than not, the case is put to rest by transferring the allegedly errant
judge under Article 222 of the Constitution. R. Venkataraman, former President
of India, wrote in his memoirs: “In the case of Justice S.K.Desai, the knotty
problem of the competence of the Chief Justice to order an inquiry or
other measures against the judges of the High Court was circumvented by
transferring the judge to another High Court.”19

15
 M.V. KAMARTH, NANI A. PALKHIWALA – A LIFE 343 (Hay House India, New Delhi) (2007).

16 (1995) 5 SCC 457, para 35.
17 V.Venkatesan, Judging the Judges, 14 Frontline 142, 142 (1997).
18 See Supra n. 2
19 R. VENKATARAMAN, MY PRESIDENTIAL YEARS 393 (HarperCollins Publishers India) (1994).
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VI. TRANSFER – IS IT THE PILL FOR ALL ILLS?

The provision for transfer of judges was proposed by the Constituent Assembly’s
Drafting Committee only at the final revision stage in November, 1949.20 The
policy of general transfers of judges which was introduced in 1975 was grossly
misused during the regime of Indira Gandhi when several politically motivated
and punitive transfers were made. This was despite the then law minister’s
assurance to the Parliament that no transfers would be effected without the
prior consent of the judges concerned21.

Justice Rajinder Sachar expressed his views22 with regards to the issue at hand
and termed it unfortunate that transfer was generally being used as a tool to
counter the problem of misbehaviour by judges.Of late, this policy is being used
in case of serious complaints against judges. Another policy adopted is to ask
the judge concerned to retire. For instance, Chief Justice Gajendragadkar used
both of these, but in his autobiography23 he was apologetic for doing so even
though the complaints against the judges were widely accepted to be true. The
irony at that time was that the judge was transferred to his own home state and
when the other judge was asked to retire for understating his age, he was
already older than the retirement age!24

The moot question now is whether transfer or retirement can undo the incorrect
act of the judge. Should he not be held accountable and his misdeed exposed
before the public? Why is it that there is so much secrecy and opaqueness? It
is interesting to note the judgment of the Supreme Court in the case Indira
Jaising v. Registrar General, Supreme Court of India and Another25 wherein
the issue of making the reports of investigation committees public was debated.
While dismissing the petition, the court observed that the report made by the
committee is confidential and discreet, and only for the purpose of the Chief
Justice’s information. The Court went on to say since the judges of the superior

20
MADHAV GODBOLE, THE JUDICIARY AND GOVERNANCE IN INDIA 534 (Rupa & Co., New Delhi) (2009).

21 GODBOLE, supra note 19, at 535.
22 “The policy of non-consensual transfers would weaken the Judiciary. I, however, found my

position getting weaker by admitted misbehaviour of some of the judges, especially in the matter
of their relatives practicing in the same court…Unfortunately, instead of promptly facing this
problem of misbehaviour of individual judges, a general policy of transferring one-third of all
judges from their parent High Courts to other High Courts was followed for the last so many
years…”: Some Aspects of Judiciary by RAJINDER SACHAR, THE CITIZEN AND JUDICIAL REFORMS UNDER INDIAN

POLITY 70 (Subhash C. Kashyap, ed.) (2003).
23 JUSTICE P.B. GAJENDRAGADKAR, TO THE BEST OF MY MEMORY 165-170 (Bharatiya Vidya Bhawan, Bombay)

(1967).
24 GODBOLE, supra note 19, at 563.
25 (2003) 5 SCC 494, para 3, pp. 496-497.
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courts hold very high positions; they cannot be subjected to disciplinary
proceedings, which exist in the case of all other employees. If this is the case,
how can the very same judiciary direct that action be taken against Cabinet
Ministers? They hold very high positions too, then why these double standards?

It is hereby submitted that transfer of an errant judge cannot be the pill for all
ills. Any misdeed should not go unpunished and transfer is no punishment. It is
indeed an opportunity to continue with the misdeeds albeit at a different place.
The Supreme Court itself observed in Supreme Court Advocates-on-Record
Association and Another v. Union of India26 that transfer in accordance with
Article 222 of the Constitution cannot be treated as punitive.27

VII. THE ROAD AHEAD

Krishna Iyer, J said, “The Judiciary being a fiduciary, its power, as a
democratic instrument, must be tested, tuned and transformed to redeem
its tryst with the people to deliver justice, law being the means and the
Constitution setting the operational parameters. Management of judicial
power, like management of any other business must suffer reforms…”28

This observation clearly points to the requirement of reforms in the judicial
system. Judiciary is a repository of the faith of the people, a faith that it will
redress their problems and help in enforcement of their rights. In the wake of
rising allegations of corruption and dishonesty, it is necessary that judiciary as
an institution ‘redeems’ the trust of the people. The time has now come to clean
the mess. The constantly rising number of allegations of misconduct, son-stroke
and uncle-judge syndrome cannot be brushed aside simply by saying that the
office of a judge is sacrosanct. Whether the office of the judge is sacred or not
is not the pertinent point. The conduct of the judge when it evokes public
resentment and shakes the faith of the people must be investigated and if proven,
serious action must be taken. All this needs to be done in a time-bound manner.

26
(1993) 4 SCC 441, para 472, p. 700.

27 “The power of transfer can be exercised only in ‘public interest’ i.e. for promoting better admin-
istration of justice throughout the country. After adoption of the transfer policy, and with the
clear provision for transfer in Article 222, any transfer in accordance with the recommendation
of the Chief Justice of India cannot be treated as punitive or an erosion in the independence of
judiciary. Such Judges as may be transferred hereafter will have been, for the most part, initially
appointed after the transfer policy was adopted and judicially upheld by this Court. There will be
no reason for any of them to even think that his transfer is punitive, when it is made in accordance
with the recommendation of the Chief Justice of India.” (Para 62)

28 V.R. KRISHNA IYER, A JUDGE’S EXTRA JUDICIAL MISCELLANY 30 (B.R. Publishing Corporation, Delhi)
(2001).
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Firstly, the much debated National Judicial Commission with the powers of
investigation and removal should be created. This body should be representative
in character, providing ample space to the Bench, Bar, political class and the
general public. The Commission may have the Chief Justice of India as its
Chairperson, with the Attorney General of India, a representative each of the
Government and the Opposition, two senior advocates of the Supreme Court
and two eminent citizens nominated by the President after consultation with the
ruling and the Opposition parties as the other members. When the body deals
with complaints against the judges of High Courts, it may additionally consist of
the Chief Justice of that High Court and two advocates representing the State
Bar as members. This Commission should be a wide body bestowed with the
power of appointment of judges, which can be centralized like the civil services.
This would mean doing away with the collegium system, which is a welcome
step. Because the Commission will be varied and representative of different
interests in its composition, it can be expected to be impartial and unprejudiced.
The Commission should also have the power to remove a judge from office for
conduct which amounts to bad behaviour but not impeachable behaviour. For
behaviour to be ‘impeachable’, it should fall within the meaning of the word
‘misbehaviour’ used in Article 124 (4) of the Constitution. The distinction between
the two kinds of behaviour can be understood from the following observation of
the Hon’ble Supreme Court:

“Every act or conduct or even error of judgment or negligent acts by
higher judiciary per se does not amount to misbehaviour. Wilful abuse of
judicial office, wilful misconduct in the office, corruption, lack of integrity,
or any other offence involving moral turpitude would be misbehaviour.
Misconduct implies actuation of some degree of mens rea by the doer.
Judicial finding of guilt of grave crime is misconduct. Persistent failure to
perform the judicial duties of the judge or wilful abuse of the office doles
malus would be misbehaviour. Misbehaviour would extend to conduct of
the Judge in or beyond the execution of judicial office.”29

It should have the power to take a decision and direct removal of the judges as
used to be done under the Government of India Act.30 Also, the procedure of
promotion being given on the basis of number of years of service should be
amended. Promotions should be based on the track record concerning disposal
of cases. A wing of the National Judicial Commission may act as an evaluator
of performance. Thus, the powers of appointment, evaluation of performance,
29

Per K.Ramaswamy, J in Krishna Swami v. Union of India and Another, (1992) 4 SCC 605, para 71,
p. 651, cited in C.Ravichandran Iyer v. Justice A.M.Bhattacharjee and Others, (1995) 5 SCC 457.

30 Why Has the Judiciary Failed? by SHANTI BHUSHAN, THE CITIZEN AND JUDICIAL REFORMS UNDER INDIAN POLITY

35, 42 (Dr. Subhash C. Kashyap, ed.) (2002).
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independent investigation of allegations and removal should be vested in the
proposed Commission. Above all, it is important that the Commission is itself
bound by limitations of time imposed by the statute creating it.

Secondly, it is hereby proposed that the age of retirement of the judges of the
Supreme Court of India be raised to sixty-eight years and that of the judges of
the High Courts to sixty-five years. The tenure of the Chief Justice of India and
the Chief Justices of the High Courts needs to be fixed, just as the government
which is subject to change every five years. Only those judges who have the
required number of years of service left should be considered for elevation. A
fixed tenure is definitely advantageous to make progressive changes and also
for the purpose of evaluation.

Thirdly, there should be periodic training and testing of the competency of the
judges. This may be fulfilled through the existent National Judicial Academies.

Fourthly, an element of transparency needs to be brought in by making public
the reports of investigation against allegedly errant judges. Also, an audit of the
number of pending cases needs to be conducted from time-to-time. The findings
of the audit should be definitely presented in the Parliament and the respective
State Legislatures and the judge placed highest in hierarchy within the particular
jurisdiction should be required to give reasons for the pendency, through the
Law Ministry.

Lastly, the budgetary allocation for judiciary and the salaries of judges needs to
be increased. It is completely accepted that the Government cannot compete
with market forces. Nevertheless, it can at least bring the salaries near to the
existing market prices in order to attract talent from the national law schools
and other institutions of repute. Here, it would be pertinent to note that the
proposed National Judicial Commission should not be viewed as a threat to the
independence of the judiciary or be seen as a mere watchdog of the judiciary. It
should be conceived as a means of democratization of judiciary by combining
the existing in-house procedure of the judiciary with the aspirations of the people
in this information era. It shall only streamline the system and make it more
accountable and acceptable to the people.

VIII. CONCLUSION

As the Constitution was promulgated, the judiciary – despite failings well known
and confirmed so studiously by the Law Commission – was the most respected
of the three branches of government.31 The public has faith and confidence in
31

GRANVILLE AUSTIN, WORKING A DEMOCRATIC CONSTITUTION 141-142 (Oxford University Press, New Delhi)
(1999).
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32
A.K.Behera v. Union of India and Anr., (2010) 11 SCC 322, para 43.

33
Mansi Trivedi, Supreme Court is the Final Pedestal for Justice, 2009, available at
http://www.legalserviceindia.com/article/l386-Supreme-Court-is-the-final-Pedestal-for-justice.html
(last visited August 25, 2011).

the judiciary and they approach the judiciary for just and fair decisions.32 It is
important that this respect is renewed and increased in magnitude. Undoubtedly,
independence of the judiciary should be safely protected; but this cannot be
used as a shield against public scrutiny, our nation being a democracy and
accountability being intricately woven into its fabric.

Judges are not different from other public officials. They only interpret the law;
they are not ‘the law’. It is to be always remembered that law is stable but it
cannot afford to stand still. Someone may be high or higher, but the law is the
highest. By its very characteristic, law being dynamic demands that it adapts
itself to changes in society. How can the judiciary be immune to the alterations
and modifications in society? How can it claim itself to be holy and infallible,
above the systems purporting to be set up to ensure accountability, that too in
the wake of allegations of corruption becoming stronger?

The phrase ‘Satyameva Jayate’ captures the essence of the visions and ideals
of the judicial system in India.33 Judiciary is one organ which, by punishing the
guilty, infuses faith in the citizens regarding the supremacy of law and the
omnipotence of justice. The judicial system in India has sought to be a defender
of the rights of the people. This institution continues to be one of the most
revered and the most adulated of all the organs of the State, more so in the
wake of it being vocal with regard to issues affecting the common man, for
instance, the issue of black money. It is for this reason that there is concern
among the people about lack of transparency in judicial appointments. Also,
there is a sense of increasing discomfort because of the lack of a credible
mechanism to deal with serious complaints against the higher echelons of the
judiciary. In the backdrop of all allegations of erosion of the judiciary and its
values, it is important that steps that reinforce the public confidence and stop
the judiciary from becoming an arrogant institution are taken.

Accountability is the hallmark of democracy and thus, a Judicial Dictatorship
is not better than any other kind. We want a judiciary which is accountable to
the people, sensitive to their issues and responsible to its cause, rather than an
institution which merely adds to the existing chaos and further complicates the
situation. An anti-corruption wave has firmly gripped the entire nation and the
judiciary cannot escape from it by taking refuge in a few principles like its
superiority and independence.
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NEED FOR A NATIONAL JUDICIAL COMMISSION: THE STRUGGLE

FOR PRIMACY AND UNCONSTITUTIONALITY OF THE COLLEGIUM

SYSTEM

-Adarsh Ramakrishnan & Prakhar Bhardwaj1

ABSTRACT

The authors try to put forth a suggestion of the
establishment of a National Judicial Commission
which would deal with the appointments and
transfers of judges of the higher judiciary. There
is a detailed examination of the judicial principles
laid down in the three Judges’ cases. In critically
analyzing the judgments, it is the authors’
submission that the judgments laid down are not
in alignment with the letter and spirit of the
Constitution and that an institution like the
National Judicial Commission would go a long
way towards maintaining the system of checks and
balances. Such an institution has also been shown
by the authors to have a growing international
prevalence. The article goes on to suggest the
composition of such an institution in order to meet
the two major concerns of today i.e. the
independence of the Judiciary and the faith of
the people.

I. INTRODUCTION

“I have prepared my judgment, which is going to cost me the Chief- Justice
Ship of India”2

1
Fourth Year, Amity Law School and Second Year, National Law University, Jodhpur.

2 H.R. Khanna’s words to his sister before delivering the dissent in Additional District  Magistrate of
Jabalpur v. Shivkant Shukla 1976 SCC (2) 521, true to his apprehensions, he was superseded and
the Judge junior to him Beg J. got promoted to the position of CJI. Anil B. Divan, Cry Freedom,
INDIAN EXPRESS, March 15, 2004.
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“…I cannot pretend that I am not hurt, but it’s a closed chapter for me…”3

The above two quotes are of monumental importance, for they mark the nadirs
of the appointment procedure highlighting the dichotomy between the Executive
and the Judiciary. Often in the working of a democracy, processes, experiments
and procedures fail to deliver due to vested motives and a lust for power. In the
process of delivering three controversial judgments, the Supreme Court, instead
of trying to maintain the delicate balance of power between the Executive and
Judiciary has swung the pendulum of primacy between them.

This paper examines the unconstitutionality of the process that the Court held in
the three Judges’ Cases by critically analyzing the rationale employed by the
judges in light of established canons of judicial thought.

Part I examines the intention of the Constituent Assembly, as its relevance as
an extrinsic aid to construction takes centre stage in all three judgments. Part II
examines the evolution of the ‘consultation’ process, its scope, definition and
purpose. Part III critically analyzes the Second Judges’ Case or the Collegium
judgment and shows on five grounds, its absurdity and hence unconstitutionality
of the system of appointment born out of that judgment. Part IV documents and
collates data regarding the failure of the Collegium. Part V lists the grounds and
historical proposals for a national judicial commission as a viable alternative to
the “consultation” process. Part VI states the international practices regarding
appointment by such a commission in order to highlight its practicality in handling
such an important matter. Part VII proposes the actual composition for a National
Judicial Commission and the reasons for the same. The authors conclude their
observations in Part VIII.

II. APPOINTMENT OF JUDGES AND THE INTENTION OF THE FOUNDING

FATHERS OF OUR CONSTITUTION

In order to evaluate the constitutionality of the collegium system of appointment,
it is of critical importance that the intention of our founding fathers be kept in
mind. The possibility of an overbearing Executive and the concern for an
independent Judiciary were both placed on a high pedestal by the Constituent
Assembly. In the Words of B.R. Ambedkar himself “there can be no difference

3
These are the words of A.P. Shah, Chief Justice of Delhi High Court, when asked to comment on
the Collegium’s decision not to elevate him to the Supreme Court. Shekhar Gupta,  Walk the Talk,
NDTV 24x7, February 16, 2010.
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of opinion that our judiciary must be both independent of the executive and also
be competent within in itself”4

Keeping this in mind, a motion for an Article 102 A by Professor KT Shah was
moved, which provided that the Judiciary in India be completely separate and
wholly independent of the Executive or Legislature.5

The mechanism for appointment of judges was contained in Draft Article 103
for the Supreme Court and Draft Article 193 for the High Court. The primacy
given to the CJI’s opinion was discussed when B. Pocker Sahib suggested that
the appointment be made by the President “after consultation with the
concurrence”6 of the CJI. The rationale behind this was that the judges’
appointment should not be affected by political influences.

On December 26, 1946, Prof. K.T. Shah had sent his “General Directives”7

suggesting that the “Judges of the Supreme Court shall be appointed from among
practicing lawyers of prescribed standing, judges of High Court and other Judicial
officers of the Union… provided  that the Union Legislature may by a majority
of two-thirds of the members present and voting…”

The report of the Ad Hoc Committee on Supreme Court8 was not satisfied with
the idea of appointment of judges in the Executive and it had suggested two
alternative methods of appointment. . The main theme of the opinions expressed
was that the Executive had to exercise its discretion only on the recommendation
of a body of representatives9; these could be either the people’s representatives
as suggested by K. Santhanam10 or judicial members as suggested by him on
the subsequent day11.

The view of the Assembly in the words of Anantha Sayanam Ayyangar which
warrant repetition “…with respect to appointment I find that there is almost
unanimous opinion regarding the power to appoint judges being vested in the
President – not in his discretion but in consultation …”

4
CONSTITUENT ASSEMBLY DEBATES, VOL. 8, 258 (Reprinted by Lok Sabha Secretariat, 1966).

5 Ibid. at 218.
6 Ibid. at 232.
7 B. SHIVA RAO, The FRAMING OF INDIA’S CONSTITUTION – SELECT DOCUMENTS 455 (Universal Law Publishing

Co., New Delhi) (1967).
8 K.M Munshi,  Indian Constitutional Documents, MUNSHI PAPERS, 260-65(1967).
9 K. R. Mythili, Appointment of Judges: Norms of Consultation and Concurrence, 21 CULR (Sep

– Dec) 291 – 322 (1997).
1 0 Supra note 3, at 887.
1 1 Ibid. at 891.
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The draft Article was finally accepted as we know it today, in the form of
Article 124, and the rationale for not accepting any amendment as given by
Hon’ble Dr. B.R. Ambedkar is critical in understanding the intention of the
Constituent Assembly:

“The draft Article, therefore steers a middle course. It does not make the
President supreme and absolute authority in the matter of making appointments.
It does not also import the influence of the Legislature. The provision in the
Article is that there should be consultation of persons who are ex hypothesi.

With regard to the question of concurrence of Chief Justice, it seems to me that
those who advocate the proposition seem to rely implicitly both on the impartiality
of the Chief Justice and the soundness of his judgment. I personally feel no
doubt that the Chief Justice is a very eminent person. But after all, the Chief
Justice is a man with all the failings, all the sentiments and all the prejudices
which we as common people have, and I think to allow the Chief Justice
practically a veto upon the appointment of judges ... is a dangerous proposition”12

Hence briefly summarizing, the true design as envisaged by the Founding fathers
of the consultative process can be best understood as a combination of the
following characteristics - (i) The independence of the Judiciary is a matter
central to the scheme of the Constitution (ii) the appointment must be made by
the Executive in consultation with other representatives and  lastly (iv) the
appointment process does not involve the concurrence of the CJI13 and primacy
must be given to the opinion of the Executive in its discretion.

III. JUDICIAL DECISIONS AND THE MEANING OF “CONSULTATION”
EVOLVED

The Constitution prescribes the appointment of Judges to the Supreme Court in
Article 124(2), High Court Judges in Article 217(1) and the appointment of
Additional and Acting judges in Article 224(1). The general scheme provided in
the Constitution is the appointment “by the President by warrant under his hand
and seal after consultation with such of the judges …”14

12
Supra note 3, at 258.

1 3 The Constituent Assembly in rejecting B. Pocker Sahib’s motion and the summarizing by Anantha
Ayyangar  clearly show us that primacy was to be placed on the executive discretionary opinion.

1 4 Constitution of India, Art. 124(2).
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The word “consultation” has been extensively defined, interpreted and evolved
through a wide array of judgments concerning the power of the recommendation
given by the Executive in deciding appointments. The word consultation maybe
generally defined as “to discuss something together, or to deliberate”15.  Its
purpose thereof is to enable judges to make their respective points of view
known to each other and discuss and examine the relative merit of their views16.
It should be meaningful, effective and conscious.17

The Apex Court in 1969 defined consultation with respect to appointment of
District Judges as “ not an empty formality, not complete or effective before
the parties thereto make  their respective  points of view known to the other or
others and discuss and examine the relative merits of their views”.18 The
consultation had to be “full and effective”19 to make a valid appointment.

In order to fully understand the jurisprudence of the appointment system, we
shall consider some landmark judgments in brief now.

The Apex Court in the Sankalchand’s Case20 was confronted with the question,
inter alia, whether on a true construction of Article 222(1) the transfer of a
High Court Judge could only be made with his consent after consultation with
the Chief Justice21. H.M. Seervai, argued that in order to uphold the independence
of the Judiciary, which is the basic feature of the Constitution, the Court had the
plain duty to read into Article 222 (1), a limitation which is not to be found on the
face of it22. The court held that the provision were clear and expressive. It
could not be reduced to a nullity by reading into it a meaning which it did not
carry.23 Hence it was not necessary to obtain the consent of the judge who was
being transferred from one High Court to another .24 There were however two
conditions for a transfer to be valid, one that it must be a transfer in public
interest and two, that it must be after a full and effective consultation.

This judgment, to a certain extent, settled the law on the meaning of “consultation”
in Article 217(1), which was found to have the same meaning as under Article

15
16A, CORPUS JURIS SECUNDUM 1242 (1956).

1 6 High Court of Judicature for Rajasthan v. PP Singh (2003) 4 SCC 239.
1 7 Per Lahoti J. in, Gauhati High Court v. Kuladhar Phukan (2002) SCC 524 at Para 14.
1 8 Per Mitter J. in, Chandramouleshwar Prasad v. Patna High Court & Ors. 1970  SCC (3) at Para

9.
1 9 Per Sen J. in, State of Kerala v. Lakshmikutty 1986 SCC (4) 632 at Para 22.
2 0 Sankalchand Himatlal Sheth v. Union of India (1977) 4 SCC.
2 1 Ibid, Chandrachud J. at 210.
2 2 Ibid. at 212.
2 3 Ibid. at 215.
2 4 Ibid. at 220 .
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222(1)  meaning full and effective consultation after placing full and identical
material before such functionaries and did not mean concurrence. However,
they might have discussed, but they disagreed; might have conferred but not
concurred.25

About 4 years later, on 18 March, 1981, the Union Law minister issued a circular
letter to all the Chief Justices of the High Courts, except North – Eastern
States,  requesting them, among other things,  to “obtain from all the Additional
Judges working in the High Court of the State their consent to be appointed as
permanent judges in any other High Court of the country…”26 This led to the
filing of writ petitions questioning the transfer of judges, the constitutionality of
the Circular and of course, the ever prevalent question on the attack of  the
Executive on the Judiciary in High Courts of Delhi, Bombay, Madras and  Patna.

Since they were regarding the same questions of law, nine Writ Petitions were
combined and adjudged by a Seven Judge bench27 in what is today known as
S.P. Gupta v. President of India28, the 956 page judgment surpassing the
Fundamental Rights Case, and becoming the longest recorded judgment of the
Supreme Court29.

The following issues were raised : (i) Whether the Circular issued is
unconstitutional and any consent so obtained unconstitutional?30 (ii) Whether
the CJI’s opinion should have primacy in determining appointments during the
consultative process?31 (iii) Whether the tenure of the Additional Judge can be
non- continued after his term of two years ends and if so does he have a right
to reappointment?32 (iv)Whether the Union can claim Crown Privilege and Public
Interest Immunity under Article 74(2) and protect the documents of consultation
from public eye?33 (v) Whether persons who had not suffered legal injury could
approach the Court through legal recourse, in other words, do persons other
than the Judges transferred have locus standi?34

25
Krishna Iyer J. and Faizal Ali J. at 267.

2 6 Circualr No. D.O. No. 66/10/81 -Jus.
2 7 P.N.Bhagwati, A.C. Gupta, S. Murtaza Fazal Ali, V.D. Tulzapurkar, D.A. Desai, R.S.Pathak and E.S.

Venkataramiah, JJ.
2 8 (1981) Supp S.C.C. 87.
2 9 H.M. SEERVAI, CONSTITUTIONAL LAW OF INDIA 2707 (Universal Law Publishing Co., New Delhi, 1988)

(2005).
3 0 Ibid. note 27, Bhagwati J., Para 3.
3 1 Bhagwati J. Para 29, at 226.
3 2 Ibid. Para 32, at 233.
3 3 Ibid. Para 59, at 266.
3 4 Ibid. Para 13, at 203.
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To keep the discussion within reasonable limits, only issue (ii) will be considered
at length in relation to the safeguards to judges during transfers.

The majority judgment unequivocally held that “the position of the CJI under
Article 217(1) is not that of an appellate authority or that of the highest
administrative authority having the power to overrule the opinion of any other
authority”.35 The reasons given by each judge differ substantially but can be
briefly summarized as follows (i) Doctrine of Literal Interpretation: it was held
that “on a plain reading of these two Articles, that the CJI, the Chief Justice of
the High Court … are merely constitutional functionaries having a consultative
role and the power of appointment resides solely and exclusively in the Central
Government36 (ii) Intention of the Constituent Assembly: Bhagwati J. cited the
rejection of B. Pocker Sahib’s motion37 which recommended the inclusion of
the word “concurrence” and Ambedkar’s concluding speech38 on draft Articles
103 and 193.(iii)  The Constitution has used different words signifying varying
degrees of compulsive or binding character of the opinion of one constitutional
dignitary under the Constitution when necessary.39

These questions of judicial independence were poised in the context of transfer
of Singh J. from the Patna High Court40 also. A brief perusal of facts of the
particular case will show why the First Judges’ Case and its conclusion are
untenable and absurd in law.

Bhagwati J. concurring with Desai J., in his minority opinion has set out ample
reasons stating that the consultation in the case of KBN Singh is neither full nor
effective.41 They can be briefly summarized as (i)The CJI on 7th December,
1980  unilaterally  proposed the judges’ transfer to Rajasthan High Court without
any consultation.(ii) The reason for the judges’ inability to go were never
communicated to the Central Govt.(iii) The two letters dated the 7th and 20th of
December did not give any reason for his transfer (iv) there are no records
whatsoever of  the “oral interviews” conducted by the CJI42.(v) The only
statements which were available on that point were the ones made by the CJI
35

Venkataramiah J., Para 1019, at 785.
3 6 Ibid. note 29.
3 7 Ibid. note 5.
3 8 Ibid. note 11.
3 9 Venkataramiah J., Para 1018 citing Articles: ‘according to such opinion’ (Article 103 and Article

192), ‘consent’ (Article 127(1), Article 128, Article 224A and Article 348(2)). ‘advice’ (Article
74 and Article 150), ‘concurrence1 (Article 370(1)(b)(ii)), ‘approval’ (Article 130, Article 148(2)
Article 229(2)). ‘recommended by’ (Article 233(2)).

40 D.N. Pandey v. Union of India, Transferred Case no. 24 of 1981.
41 Bhagwati J., Para 112, at 337.
42 Bhagwati J., Para 113, at 337
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in his counter-affidavit, namely, that “every relevant aspect of that question
was discussed by me fully with the President both before and after I proposed
the transfer.” This statement, even if it be accepted as wholly correct, was not
sufficient to discharge the burden which lies upon the Government to show that
there was full and effective consultation43.

There is also clear evidence that in the correspondence, the reason for the
transfer was that people were “exploiting their proximity to the judge.”44These
charges were however not proved conclusively. Pathak J. with the rest of the
majority suggests a theory i.e. “administration of public office relies on its vitality
on public confidence”. Therefore, Judges who are transferred because there is
“grave and bona fide fear in the minds of honest citizens that the fountain of
justice may be polluted… endangering the purity of the entire administration of
justice”45 should be deemed to have been transferred in public interest.

It is true that justice should not be done, but also seem to be done46. But such a
test should be considered in the context of the fact that a judge who has a
record of proven dishonesty and corruption cannot be transferred punitively as
that will amount to punishment.

So, according to the majority47, a dishonest judge may continue his career of
inequity till death, or the age of retirement, but if a Judge in fact does real
justice, but people feel that justice is not done – then “pubic interest” requires
him to be transferred48.

Hence, in effect – floating rumors, unconfirmed suspicions and fears of the
public were a ground for transfer in “public interest”

It is the authors’ submission, that as a result of the formulation of the absurd
and untenable proposition and the glaring ignorance of the Majority to a lack of
“consultation” in Singh J’s case, the two most important safeguards of judges
against an exploitative Executive; the requirement of full and effective
consultation and “public interest”49 have been diluted and rendered meaningless.

In 1990, a Supreme Court Advocate, Subhash Sharma filed a Writ Petition
asking for an issuance of mandamus to the Union of India to fill the vacancies

43
 Bhagwati J., Para 114, at 340.

4 4 Ibid. Para 117, at 343.
4 5 Pathak  J., Para 933, at 745.
4 6 Lord Chief Justice Hewart,  R v.Sussex Justices, ExParte McCharthy, 1924 (Vol1) K.B.  P. 256.
4 7 Tulzapurkar, Pathak, Venkataramiah and Gupta JJ.
4 8 Supra. note 28, at 2794.
4 9 Supra note 44.
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of Judges in the Supreme Court and the several High Courts of the country and
ancillary orders or directions in regard to the relief of filling up of vacancies50.The
Court in reviewing the position of the CJI held that the view taken by the Court
in First Judges’ case needs to be revised and directed the matter to a larger
bench.

Pursuant to Writ petitions in the nature of PIL filed by the Supreme Court
Advocates-on-Record, a Nine Judge Bench was constituted to review the S.P.
Gupta judgment and determine the fixation of the strength of the judges and
their justiciability.

IV. THE SECOND JUDGES’ CASE: UNCONSTITUTIONAL, NULL AND VOID

The Supreme Court Advocates on Record v. Union of India51 case aka Second
Judges’ Case or more appropriately the Collegium judgment was a judgment
that would be grudgingly acknowledged by the CJI seventeen years later, while
admitting the flaws of the system and welcoming a Constitutional Amendment.52

Pandhian J. in his “conclusions on the issue of appointments”53, held –in substance
that the system of appointment was an “integrated participatory consultative
process” where in case of a conflict of opinion between the Constitutional
Functionaries and the judiciary,  the opinion of the latter “symbolized by the
view of the CJI” would have primacy and hence an unequivocal veto power.
The norms indicated did not confer any justiciable right to anyone and hence in
effect overruled the First Judges’ Case54.

This has led to the Collegium system of appointment, a system that would come
under heavy criticism and fire. In VR Krishna Iyer’s own words “There is no
ground, no principle, no jurisprudence authorizing the creation of a bizarre or
bedlam institution called collegiums.”55 The Nine Judge Bench had reached a
“bizarre” end by using equally shocking means. The main propositions that

50
Subhash Sharma v. Union of India, 1991 Supp (1) SCC 574.

5 1 (1993) 4 S.C.C. 441.
5 2 ‘CJI K.G. Balakrishnan says it will not be possible to change the collegium system of appointment

of judges without reviewing two Supreme Court judgments’ in J Venkatesan, Judgment Review
Needed to change Collegium, THE HINDU, New Delhi, May 9,2010.

5 3 Pandhian J., Para 486.
54 Supra note 27.
55 V.R. Krishna Iyer, Time for Change, FRONTLINE, Vol 28. Issue 5 Feb26 – March 11, 2011.
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were relied on are mentioned along with their refutation with well- settled
principles of procedure, statutory interpretation and Constitutional Law:

(i) Neglecting the “Golden Rule” of Statutory Interpretation and bypass of
the Doctrine of Literal Construction: The views of Pandhian J. on the
objective of the court are to “make the Constitution quite understandable
by stripping away the mystique and enigma that permeates and surrounds
it”56 He also says that “the word consultation is powerful and eloquent
with meaning, loaded with undefined intonation.”57 It is the author’s
submission that the Constitution, more so, Article 124 and 217 are clear
and on a plain reading the primacy of the Executive can be concluded.58

In Ahmadi J.’S clear, precise and succinct dissent, he very rightfully opines
that the literal construction of the provisions do not convey concurrence,59

“giving the widest connotation to the word “consultation”, stretching it
almost to the breaking point; it is not possible in the Constitutional context
with the scheme, to attribute to it the meaning of ‘concurrence’.60  It is
now a well settled canon of construction that “the law will not allow
alteration of a Statute by construction when the words may be capable
of proper operation without it.”61Where the words or the language used
in a statute is clear and cloudless, plain, simple, there is absolutely no
room for deriving support from external aids”.62 The Apex Court
recognized that while the Constitution might require a special approach,
“it does not mean that the Court under the guise of judicial power, can
nullify, defeat or distort the reasonably clear meaning of any Part of the
Constitution …where there may be a gap in law, the court cannot fill
it...”63 Hence the majority judgment in bypassing the literal meaning of
the provisions, has gone against well settled and sound legal principles
and hence the judgment cannot be held to be good in law.

56
 Pandhian J., Para 16, 17 and 27.

57 Pandhian J., Para 112.
58 Ibid. note 33.
59 Ahmadi J., Para 291 and 293.
60 Ahmadi J., Para 300.
61 Kutner v. Philips, (18910 2 QB 267:60 LJ QB 505:64 LT 628.
62 Ibid. note 28, Bhagawati J., Para  197.
63 Per Beg CJ in, State of Karnataka v. Union of India, (1977) 4 SCC 608 at Para 85.
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(ii) Misrepresentation of the Intention of the Constituent Assembly: Kuldip
J. in Para 406 of his judgment had purposefully omitted relevant parts of
B.R. Ambedkar’s speech in order to draw a conclusion which was
diametrically opposite to the actual intendment of the Assembly.  While
he quoted the paragraph saying “It does not make the President supreme
and absolute authority in the matter of making appointments” but omitted
the paragraph which states “that Chief Justice is a man with all the failings,
all the sentiments and all the prejudices which we as common people
have, and I think to allow the Chief Justice practically a veto upon the
appointment of judges ... is a dangerous proposition”64. He hence arrived
at the conclusion that the framers of the Constitution did not want the
power of appointment in the Executive’s hands. Although a perusal of B.
Pocker Sahib’s motion would clearly show as to how the Assembly
rejected the requirement for the CJI’s concurrence65.

(iii) Limiting Judicial Review: conclusion no.866 limits judicial review to only
an inquiry into whether a full and effective consultation had taken place.
Such a view is untenable in law, as Judicial Review is part of the Basic
Structure67. The rationale behind the doctrine is that “one cannot legally
use the Constitution to destroy itself.”68 Hence the attempt on the part of
the Majority is unconstitutional.

(iv) The Constitution has used different expressions to meet different
situations; used to convey different meanings. For example, the word
“consultation” is used in Articles 124(2), 217(1) and (3) and 233(1), the
word “recommended” in Article 232(2) and “approval” in Article 145
and 229(2).69 Where the opinion of the Chief Justice is to be absolutely
binding, the words “as he may direct” are used in Article 229(1). Hence
where it was required, the framers made the primacy of the CJI clear
and prima facie evident.

(v) Contravention of Article 145(5): The judgment of Verma J. for himself
and 4 of his brother Judges was dated 14 June, 199. The judgments of
Ahmadi J., Kuldip Singh J. and Punnchi J. were dared 24 August, 7 Sept.
and 9 September 1993. Article 145(5)  says that “No Judgment shall be

64
 Both the paragraphs in conjunction are provided in this Article on Page 2. for further reference.

65 Supra note 3.
66 Verma, Dayal, Ray, Anand and Bharucha JJ.
67 Kesavandana Bharati v. State of Kerala AIR 1973 SC 1461; Bommai S.R. v. Union of India

(1994) 3 SCC 1.
68 D.D. BASU, SHORTER CONSITUTION OF INDIA, 2235 (2011).
69 Ahmadi J., Para 293.
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delivered by the Supreme Court save with the concurrence of a majority
of the Judges present at the hearing of the case …” Judgments should
only be delivered after all the judgments have been read by the Judges.70.
As has already been pointed out, the majority judgments were signed
before delivering of the minority opinion and the judgment is hence in
contravention to 145(5).

Therefore for the five reasons stated above, the given judgment and the
consequential formation of the Collegium system of appointment is bad in law
and null and void.

On 23 July, 1998 the President made a reference to the Supreme Court under
Article 143 related to three aspects (i) consultation between CJI and his brother
Judges in the matters of Supreme Court and High Court Judges and transfer of
the latter (ii) judicial review of transfer of judges (iii) the relevance of seniority
in making appointments to the Supreme Court.71 This led to the constitution of a
Nine Judge Bench in the matter of In Re Presidential Reference 199972 which
did not reconsider the view taken in the Collegium case.  Hence a further
study of such a case would not be of any benefit to us as it relies on a judgment
proven to be unconstitutional by the authors above.

The Aftermath of an Unconstitutional Judgment: The Failure of the

Collegium

The impact of the 2nd and 3rd Judges Transfer cases has been such that judicial
appointments are exclusively in the hands of the Judiciary. Where the Constitution
envisaged a scheme of appointments involving the Executive, the Supreme Court
had deemed the tandem requirement to be not applicable in appointments (and
transfers) of judges of the higher Judiciary.

The Supreme Court, thus effectively negated the Constitutional machinery that
was in place and anointed itself with the burden and responsibility of the
appointment and transfer of judges. However this mode has come under heavy
fire for giving the collegiums powers which is not envisaged by the Constitution.

70
 Ibid. note 28 at 2936.

71 Bharucha J., Para 1.
72 1998 (7) S.C.C. 739. Ibid.  note 26 at 2936.
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The fact that the Chief Justice of the Delhi High Court, Justice A.P. Shah was
not elevated to the Supreme Court is a glaring example of how arbitrary the
current system can be.73 The delay in Justice A.K. Patnaik’s appointment to the
Supreme Court for reasons unknown is another instance. Similarly, Justice Gyan
Sudha Misra was not considered until the President, Pratibha Patil intervened
on behalf of the former. Another instance, in 1996, is that of the then Chief
Justice of the Karnataka High Court, Justice ML Pendse, who was not
considered for the Supreme Court. This decision came under heavy fire,
especially from Senior Advocate, Fali S. Nariman, the then President of the
Bar Association of India.74

As for the collegium’s policy on transfer of High Court judges, the decisions
have often been viewed as cantankerous. Former CJI, Justice O. Chinappa
Reddy commented, “The poisonous seed sown at the time of the initial transfer
of judges seems to have taken root and the disastrous policy of transfer of
judges is continued. The Executive itself could not have done more to shake the
confidence of the people in the Judiciary than the present policy of wholesale
transfer of judges pursued by the Supreme Court… By one stroke of the pen,
the position of High Court judges appears to have been reduced to that of
subordinate civil servants.”75 One of the casualties of this was the Bombay
High Court judge, Justice RS Mohite, who resigned in protest on learning of his
transfer to the Patna High Court.76

V. NATIONAL JUDICIAL APPOINTMENTS COMMISSION: ITS RAISON D’ETRE

AND HISTORICAL PROPOSALS IN INDIA

1. Report on the Reform of Judicial Administration

The 14th Report on the Reform of Judicial Administration submitted in 1958
73

 In a television interview, Justice Shah averred that, “The problem with the present system is there
is complete lack of transparency. There is too much secrecy and no reasons are recorded for
rejection of a candidate to SC… at least a candidate must know why he was rejected. Reasons must
be recorded. Right now it seems there are no parameters for selection of judges.” A sensitive govt
can help reduce litigation: Justice A P Shah, THE TIMES OF INDIA, February 12, 2010.

74 PP Rao, Judicial Accountability, INDIAN ADVOCATE,  27 (1998): The “non-appointment has put in
doubt the continuance of a system by which secrecy governs the entire selection process. Steven
Lubet, Judicial Discipline and Judicial Independence, 61, SUM LAW & CONTEMP. PROBS. 59.

75 Justice O. Chinappa Reddy, The Indian Constitution: 1950 to 1994, 1 LAW & JUS 54 (1994).
7 6 Nagendar Sharma, Bombay HC judge quits to protest transfer, THE HINDUSTAN TIMES, September 20,

2010; He cited “personal reasons” for the resignation.
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says:

“[T]he Constitution of the (Supreme) Court must command the confidence not
only of the people… What perhaps is still more to be regretted is the Executive
influence exerted from the highest quarters, has been responsible for some
appointments to the Bench.” It goes on to comment similarly on the appointment
of High Court judges. The Report grudgingly accepts not only that “the best
talent among the judges of the High Courts has not always found its way to the
Supreme Court”, but also that there exists a “well founded and acute public
dissatisfaction at these appointments.”77

At this juncture, it must be noted that these views were expressed before the
travails faced by the Judiciary of the three Judges cases. The Report highlights
the fact that the mode of appointments i.e. of giving primacy to the Executive
regarding the appointment of judges has not worked and is not within the
constitutional scheme.

Former Supreme Court judge, Justice VR Krishna Iyer, in a critical appraisal of
judicial appointment these days wrote, “A national commission for the appointment
of judges with transparency, similar to the one now in England, is also urgently
needed.”78

The Committee on Judicial Accountability, highlighting the need for a national
judicial appointments commission, in a statement regarding the proposed elevation
of Justice CK Prasad noted, “The Committee strongly feels that responsible
members of the bar of the concerned High Courts should be consulted before
the collegium makes any recommendation to the Government.”79

2.  The 121st Report on a New Forum for Judicial Appointments

The Report suggests the establishment of a body called the National Judicial
Service Commission, “A participatory model has a greater chance of acceptability
because deliberation among participants to some extent provides a shield against
arbitrary action.”80

77
First Law Commission, under the Chairmanship of MC Setalvad, 14

th
 Report, Vol. 1.

7 8 V R Krishna Iyer, Time For Change,  2011, available at http://www.flonnet.com/fl2805/stories/
20110311280510600.htm (last visited July 13, 2011).

7 9 Judicial Reforms, Committee on Judicial Accountability, Statement, 2010, available at
http://www.judicialreforms.org/files/COJA_statement_on_appointments.pdf (last visited July 13,
2011).

8 0 Eleventh Law Commission under Chairman D.A. Desai, 121st Report, Para 7.4, at 41.
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Regarding its constitution, the Law Commission suggested it to be made up of
the CJI, 3 senior-most judges of the Supreme Court, the most recently retired
CJI, 3 Chief Justices of High Courts based on their seniority, the Minister of
Law, the Attorney General of India and an outstanding legal academician.81

3. The Constitution (67th) Amendment Bill

This Amendment to the Constitution82, provided for the setting up of a high
powered body known as the National Judicial Commission regarding the
appointment of Supreme Court and High Court judges as well as the transfer of
High Court judges. For appointments to the Supreme Court, the Commission
was to consist of the CJI along with 2 senior-most judges of the Supreme
Court. With regards to the appointments in the High Courts, the Commission
was to consist of the CJI, the Chief Minister (or the Governor in case there
exists a proclamation under Article 356), the Chief Justice of that High Court
and one senior-most judge of the Supreme Court and that of a High Court.

Although it is permeated that the Bill addressed the criticism of arbitrariness on
the part of the Executive83, the fact that there were separate bodies for each
Court made the whole system more difficult to supervise.84 The role played by
the Executive was completely done away with. There was no scope for the
members of the Bar and learned academicians from the public to contribute to
the mechanism.85

The Bill, however, lapsed. But placing complete onus on the Judiciary was
not within the scheme of the Constitution either.

4. National Commission Review of the Working of the Constitution 2002

As per Volume 1, Chapter 7 of the Report, the institutional framework proposed
by the 67th Amendment was recommended.

“(i)t appears that latterly there is a movement throughout the world to
move this function away from the exclusive fiat of the executive and
involving some institutional frame work where under consultation with

81
 Ibid. Para 7.10, at 42.

82 Moved by the then Union Law Minister, Dinesh Goswamy on May 18th, 1990.
83 Ibid. Statement of Objects and Reasons of the Bill.
84 Prem Kumar and Raj Bhatia, Independence of Judiciary and The Appointment of Judges,45 INDIAN

JOURNAL OF PUB. ADMIN, 364-398.
85 Supra note 8, at 320.
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the judiciary at some level is provided for before making such appointments.
The system of consultation in some form is already available in Japan,
Israel and the UK.86” The Report, however, adds a caveat to this suggestion
and makes it clear that both the Judiciary and the Executive have to indulge in
a ‘participatory mode’.87

5. Constitution (98th Amendment) Bill, 2003

This Bill sought to create a National Judicial Commission which would make
recommendations for the appointment of judges belonging to the higher judicial
organs. Such an institutionalized mechanism would minimize any possibility of
discord between the Judiciary and the Executive. Introduced by the then Union
Law Minister, Arun Jaitley,88 it also provided for the drawing up of a code of
ethics.

The National Judicial Commission would be constituted as per the
recommendations of the NCRWC Report.89 This would be done by including
Chapter IVA in Part V of the Constitution.

This Bill suffered several lacunae in the sense that the recommendations made
by the Commission after inquiry proceedings on the conduct of a judge were
not binding on the CJI. The appointment procedure was still opaque. There was
hardly any mention as to the process of assessing the quality of judges.

6. Standing Committee Report on Judicial Standards and Accountability

Bill 2010

The Standing Committee Report, while deliberating on the Judicial Standards
and Accountability Bill, 2010 also discussed the need for a separate institution
which oversaw appointments and transfers within the higher Judiciary. Judicial
accountability can be achieved only by an exhaustive legislation or a
86

It must be noted that the Associate Judges of the Supreme Court of Japan are appointed by the
Cabinet. In the United Kingdom, the Constitution Reform Act, 2005 has modified the way judges
of the Supreme Court are appointed. The process is dealt with in greater detail separately in this
Article.  In the United States, the appointments to the Supreme Court by Presidential Nomination
followed by Senate Confirmation.

8 7 National Commission to Review the Working of the Constitution, Vol. 1, Para 7.3.7.
8 8 Although the NDA Government introduced the bill, there was consensus all around. Most of the

parties had promised the setting up of such a Commission in their manifestos prior to the 1999
Lok Sabha Election.

8 9 Supra note 87.
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comprehensive legislation giving powers to an independent National Judicial
Commission for recruitment of Judges, disciplinary action, promotion, etc. All
these matters will have to be dealt with by an independent agency.90

Justice Malimath, during his deposition before the Committee had stated as
under: - “the quality of appointment of judges in my opinion has suffered after
the 1993 judgment of the Supreme Court which has abrogated the exclusive
power of virtually recommending the judges, virtually neutralizing the judges.91

Former CJI, Justice P.N. Bhagawati stated “we have actually got to have a
comprehensive law wherein with the appointment of judges we have to look
into the manner in which you are going to deal with them and then how to deal
with them…”

VI.  JUDICIAL APPOINTMENT COMMISSIONS: AN INTERNATIONAL

COMPARATIVE PERSPECTIVE

1. International Covenants

The United Nations General Assembly, in 1985, adopted a resolution on the
Basic Principles on the Independence of the Judiciary.92 The operative clauses
are in the form of twenty principles, the first of which makes it clear that, “The
independence of the judiciary shall be guaranteed by the State and enshrined in
the Constitution or the law of the country. It is the duty of all governmental and
other institutions to respect and observe the independence of the judiciary.”93

Further, it also states that, “Any method of judicial selection shall safeguard
against judicial appointments for improper motives.”94

There has to be an effort on the part of every country’s political establishment
to find its own “golden Aristotelian mean” which in the words of Senior Advocate
A.M. Singhvi, has to be “between the two extremes of the British unfettered
Executive discretion shrouded in secrecy and the equally unacceptable American

90
Standing Committee, 21

st
 Report on the Judges (Inquiry) Bill, Para 21.0 (2006).

9 1 Id, Para 21.3.
9 2 A/Res/40/32, November 29, 1985. Although they deal with the fundamental elements of an

independent and impartial judiciary, they also elucidate and stress upon the significance of
appointing judges .

9 3 Ibid, Principle 1.
9 4 Ibid, Principle 10.
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model involving the striping naked of a potential appointee under harsh media
lights.95

The independence of the Judiciary is of paramount importance in today’s world.
If the beacon of the Judiciary has to remain bright, the Court must be above
reproach, free from coercion and political influence.96

2. Appointment systems in UK, France, Nepal, Malaysia, Spain, Portugal
and Israel

The constitution of any national judicial appointment commission varies
internationally. It may be five (as in the United Kingdom Supreme Court) to
twenty seven (in Italy’s Consiglio superior della magistratura)97.

In the United Kingdom, appointments to the Supreme Court are covered under
the ambit of the Constitutional Reform Act 2005. 98 They are made by a body
composed of the President and Deputy President of the Supreme Court, a
member of the Judicial Appointments Commission of England and Wales, the
Judicial Appointments Board for Scotland and the Northern Ireland Judicial
Appointments Commission.99

The French body for judicial appointments, Conseil Superieur de la Magistrature,
consists of twelve members. Apart from the President and the Minister of
Justice being ex officio members, the permanent body is composed of five
elected judges, one public prosecutor, one counsillor of State and three jurists.100

The Interim Constitution of Nepal provides for the setting up of a Judicial Council
which consists of the Chief Justice, the Minister of Justice, a senior advocate, a
jurist and the senior-most judge of the Supreme Court.101

In Malaysia, the appointment of the superior court judges is by the King, acting
on the advice of the Prime Minister and the Conference of Rulers. It must be
noted that the Prime Minister has to consult the Chief Justice before tendering
his recommendation.102

95
 Supra note 87; See Also AM Singhvi, Special Rapporteur, UN Study, On the Independence and
Impartiality of the Judiciary, Judges and Assessors and the Independence of Lawyers, (31.7.85; E/
CN.4/Sub2/1985/18).

96 GRANVILLE AUSTIN, THE CONSTITUTION: THE CORNERSTONE OF A NATION 164-165 (Oxford-Clarendon Press,
1964).

97 Constitution of Italy, Art 104.
98 Constitutional Reform Act § 26-31 (2005) elucidates the process.
99 Constitutional Reform Act § 61 (2005) read with Schedule 12 provides for the Judicial Appointments

Commission.
100 Constitution of the Fifth French Republic, Art. 64.
101 Interim Constitution of Nepal, Art.113.
102 Federal Constitution of Malaysia, Art. 122B.
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The body discharging these functions in Spain is Consejo General del Poder
Judicial.103 It consists of twenty onemembers, twelve judges and eight highly
experienced lawyers. As for Portugal, the body is the Conselho Superior da
Magistradura (CSM), which is composed of seventeen members. They include
seven judges, seven non-judges whose names are recommended by the
Parliament, onejudge and one non-judge nominated by the President with the
President of the Supreme Court as the ex-officio member.104

In Israel, all the judges are appointed by the President, upon the nomination by
the ‘Judges’ Nomination Committee’. This body is composed of nine members,
including two judges of the Supreme Court, the President of the Supreme Court,
two ministers of the Government, one of whom is the Minister of Justice who
chairs the committee, two members of the Knesset and two lawyers from the
Israeli Bar Association.105

VII. A NATIONAL  JUDICIAL COMMISSION

The establishment of a National Judicial Commission in India would necessitate
a Constitutional Amendment. Not only would there be an insertion of a new
Article in itself, it would also involve the modification of Articles 124(2), 217(1),
221(1) and 231(2)(a).

The authors’ submit that the Commission be composed of the following members

(a) President of India (Chairperson)

(b) CJI (Vice-Chairperson)

(c) Two senior-most puisne judges of the Supreme Court

(d) Attorney General of India

(e) Eminent legal jurist nominated by the Prime Minister of India

(f) Eminent legal jurist nominated by the Leader of Opposition

103
 Spanish Constitution 1978, Art. 122.

104 Portuguese Constitution, Art. 220 (1976).
105 Basic Law: the Judiciary [Israel],   March 8, 1984, available at http://www.unhcr.org/refworld/

docid/3ae6b51d24.html (last visited June 15, 2011).
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Such a body would bring about a fine balance between the Executive and the
Judiciary, the Bar and the Bench and the Government and the Opposition. There
should be procedures affixed separately for the appointment of a Supreme
Court judge, High Court judge and the transfer of a High Court judge. The
Commission may record the statements of the constitutional functionaries and
members of the Bar who they deem necessary to measure the calibre of the
candidates. The Commission should strive to make all the decisions on the basis
of mutual consensus. However, decisions may be taken on a majority voting
basis when a unanimous decision is not deemed possible. It must be noted that
all communication shall be recorded. However, all the members who support or
oppose a motion should give in writing adequate reasons for their decision,
which would be available to the general public.

At this point, the authors stress on the need for protection of the National Judicial
Commission from judicial review. The National Judicial Commission as an
appointing authority cannot seek to satisfy each of the candidates. On adjudging
the eligibility of judges, the decision of the National Judicial Commission must
have finality. The National Judicial Commission’s aim and objective is to balance
two interests that were at loggerheads after the three Judges’ cases. These
were the independence of the Judiciary and the confidence of the polity in the
judicial system. In providing adequate reasons, the public has full access as to
whom and why a member made their decision. This would minimize, to a large
extent, nepotistic, corrupt and communal tendencies. The independence of the
judiciary will not be compromised as the judges will not have to consider the
ramifications of decisions against the mandate of the Executive. It is also to
bear in mind that if a writ petition challenging the decision of the National Judicial
Commission is admitted in the Supreme Court, it would lead the same matter
being reconsidered by a part of the National Judicial Commission itself. Moreover,
to grant the power of judicial review would tip the delicate balance of power
again towards the judiciary, as had happened post the Second Judges’ case.
The authors feel that this would amount to going back to the age of judges
judging judges.

The current mechanism which requires the CJI and four brother judges next to
him in seniority, responsible for the appointment and transfer of judges belonging
to the higher judiciary is flawed in many aspects. “Judges do not have an easy
job. They repeatedly do what the rest of us seek to avoid i.e. make decision.”106

106
 DAVID PANNICK, JUDGES (Oxford University Press) (1987).



(53)

NLIU Law Review

Expecting the five most powerful judges in the nation, to single handedly bear
the weight of the people’s expectations from the Judiciary is a “travail comme
Atlas”. There is a lot of work that goes into processing the files of over seven
hundred and fifty High Court judges. Apart from that, there are vacancies at
the Supreme Court that have to be filled and transfer of High Court judges to be
made. Having administrative and logistical support in the form of an institutional
framework would make the task easier. More importantly, it would not preclude,
in any manner whatsoever, the original task of the judiciary i.e. to deliver justice
and be the bastion of people’s rights.

VIII. CONCLUSION

It has been the authors’ sincere attempt to show the readers how the Supreme
Court went terribly wrong in adjudging the role of the CJI in the consultative
process. Rarely does there come a time when one judgment overrules another
and yet, to the legal mind sound in canons of construction, both the judgments
put forth absurd and untenable propositions of law. The Hon’ble Court has in
the process, overlooked and misconstrued the intention of the founding fathers,
expanded and tried to read into the Constitutions – norms and rules; something
that might have been more functional as an amendment and irreversibly shaken
the faith of the people in the Judiciary. And at the end of it all, this purported
system failed to deliver, resulting in what is in the authors’ opinion: failed means,
failed ends and a failed judiciary. The setting up of a national judicial commission
would ensure transparency in the appointment system. It would bring about a
degree of accountability to their acts. The communication would be recorded,
but would not be available to the general public. Independence of the Judiciary
would still be maintained, but the Executive and the Bar would have a say in the
appointment and transfer process. It should be noted that by independence of
the Judiciary, the authors do not mean a rigid separation. The concept of
accountability is not synonymous to judicial subordination. Accountability has to
be viewed as a demarcation between rights and wrongs of the ethical
considerations as well as a system of checks and balances. Thus, the two
concepts are distinct, but seek to steer towards the proverbial middle course, so
that they nurture, sustain and balance each other.
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 UNREASONED DEVIATION? - A CRITIQUE OF TWIN CASES FROM

2010

- Bishen Jeswant and Hita Kumar1

ABSTRACT

Has the judiciary started to take its responsibility
for granted? Does it feel invincible? Is the
supremacy of the Constitution forgotten? Are
judgements above and beyond any kind of
accountability? These questions are bound to
haunt a person who reads the judgments that have
been discussed in the following article.

The first section of this article is aimed at
understanding the law of precedent and stare
decisis which delineates the importance of every
judgment delivered. The next section comprises
of an analysis of two decisions of the Supreme
Court that have created confusion rather than
reaching a conclusion. While discussing the impact
of such cases it becomes amply clear that such
situations must be avoided at any cost. Lastly, the
article deals with the aspect of judicial
accountability of judges with respect to their
judgments which highlights the necessity of a
watchdog for the judiciary.

I. INTRODUCTION

The law laid down by the Supreme Court is the law of the land and is binding on
all subordinate courts.2 This is one of the most sweeping powers that the
Constitutional scheme has conferred on any organ of the state and it plays a
very important role in justice dispensation.

1
Fifth Year, National Law Institute University, Bhopal.

2 Constitution of India, Art. 141.
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“Article 141 of the Constitution unequivocally indicates that the law
declared by the Supreme Court shall be binding on all Courts within the
Territory of India. The aforesaid article empowers the Supreme Court to
declare the law. It is, therefore, an essential function of the Court to interpret
a legislation.”3

As per the Constitutional provisions, while the legislature makes law, it is up to
the judiciary to interpret it. This bestows upon the judges a certain level of
creativity when they mete out justice on the basis of justice, equity and good
conscience within the ambit of the statutory constraints. Only recently Justice
Mukul Mudgal said, in an interview, “Parliament is the ultimate judge of what
law should be, SC the ultimate judge of what law means. That has to be
maintained.”4

Not only are the statutes binding, but it is the interpretation of the very same
statutes by the Apex Court that is binding on all the lower courts. This leads one
to the conclusion that judgments are a source of law. This is one of the reasons
that judgments hold a vital place in the legal arena. Ideally, the process of
reasoning in a judgement should reflect its integrity and explain its conclusions.
If a decision has been made upon solemn argument and mature deliberation,
the presumption is in favour of its correctness; and the community has a right to
regard it as a just declaration or exposition of the law, and to regulate their
actions and contracts by it.5 It is thus an onerous task upon the shoulders of the
judges of the most superior court of the country to pronounce their judgments
after careful consideration, thoughtful reflection and in accordance with the
well established principles of law, not only keeping in mind the interests of the
parties appearing before them, but the interests of all possible future litigants as
well. Such judgments, which have the effect of law, and their underlying principles
once pronounced become precedents for new matters that later come before
the courts.

II. THE LAW OF PRECEDENT

A precedent is simply any prior decision of any court that bears a legally significant

3
Director of Settlements, A.P. & Ors. v. M.R. Apparao & Anr (2002) 4 SCC 638 at Para 7.

4 Shekhar Gupta, Parliament is the Ultimate Judge of What Law Should be, SC the Ultimate Judge
of What Law Means. That has to be Maintained,  July 19, 2011 available at http://
www.indianexpress.com/news/parliament-is-the-ultimate-judge-of-what-law-should-be-sc-the-
ultimate-judge-of-what-law-means.-that-has-to-be-maintained/819197/0 (last visited August 12,
2011).
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analogy to the case now before the court.6 The principle of adherence to
precedent is of great importance whilst a claim is being justified before the
courts for numerous reasons. These reasons range from legal certainty and
predictability of an outcome in a given situation to maintenance of rule of law
It is not to say that precedent may never be deviated from; for example there
are instances when a precedent is substantially unjust which will give rise to
unforeseen ill consequences and so must be overruled subsequently. However,
the advantages of adherence to precedent more often than not outweigh the
disadvantages. This principle is formally known as stare decisis and is a very
well known doctrine in legal jurisprudence. The doctrine of stare decisis, which
means to stand by decided cases, rests upon the principle that law by which
men are governed should be fixed, definite and known, and that, when the law
is declared by court of competent jurisdiction authorised to construe if, such
declaration, in absence of palpable mistake or error, is itself evidence of the law
until changed by competent authority.7

While dealing with the subject of stare decisis, Shri H.M. Seervai in his book
on Constitutional Law of India has pointed out how important it is for judges to
conform to a certain measure of discipline so that decisions of old standing are
not overruled  merely for the reason  that another view of the matter could also
be taken.8 The learned author has cited an Australian case9 in which it was said
that though the court has the power to reconsider its own decisions, that should
not be done upon a mere suggestion that some or all of the members of the later
court may arrive at a different conclusion if the matter were res integra (a
question of law that has not been decided upon).10 The learned author then
refers to judgments of the Hon’ble Supreme Court in which the importance of
adherence to precedents was stressed. Jagannadhadas J. said in the Bengal
Immunity case11 that the finality of the decisions of the Supreme Court, which is
the Court of last resort, will be greatly weakened and much mischief done if we
treat our own judgments, even though recent, as open to reconsideration.12 B.P.
Sinha J. said in the same case that if the Supreme Court were to review its own
previous decisions simply on the ground that another view was possible, the

5
 H. Campbell Black, The Principle of Stare Decisis,  THE AMERICAN LAW REGISTER (1852-1891), Vol. 34,

No. 12, New Series Volume 25 (Dec.,1886), 745-757 (Published by the Pennsylvania Law Re-
view).

6 NEIL MACCORMICK, INTERPRETING PRECEDENTS: A COMPARATIVE STUDY, 323 (3 ed. 1997).
7 Sakshi v. Union of India and Ors. AIR 2004 SC 3566 at Para 23.
8 Waman Rao and Ors. v. Union of India and Ors. (1981) 2 SCC 362 at Para 41.
9 Ex parte the Brisbane Tramways Co. Ltd (1914) 18 C.L.R. 54.
10 Ibid.
11 The Bengal Immunity Company v. The State of Bihar and Ors. AIR 1955 SC 661.
12 Ibid.
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litigant public may be encouraged to think that it is always worthwhile taking a
chance with the highest Court of the land.13 Needless to say precedents have a
very crucial place in the Indian legal system and their importance has been
emphasised time and time again. With this introduction, the substantial part of
this paper can now be focused on. Herein, using the illustration of two recent
Supreme Court judgments I wish to bring to light evidence of irresponsible
adjudication where a judge has chosen to deviate from sound precedent on the
ground of “distinguished on facts” without lucidly explaining the same.

III. A CAUSE FOR CONCERN

It is at this juncture that I would like to bring to the fore a recent cause for
concern. While there are occasions where precedents are not followed, there
are or rather should always be valid, cogent reasons for deviating from them. It
is essential that for a case to be precedent to a subsequent case it must pose the
same legal issue and the precedent must have resolved the issue. In essence, it
may be deduced that the material facts of the precedent must be relevantly
similar to the instant case.14 The absence of this shall result in a departure from
the precedent. The departure may be overt or non-overt. In the former situation,
the Court explicitly overrules a precedent. Whereas in the latter, the Court may
think that the precedent is not appropriately similar or it feels the need to
reconceptualise the ratio decidendi in the precedent or it has re-characterised
the facts in a manner such that it can escape the bearing of the precedent or
may be the Court has in fact re-interpreted the precedent to mean something
different.15 Whatever the case may be, concrete reasons that justify the departure
are fundamental to a rational and sound judgment. For the purpose of illustrating
my concern for unreasoned or badly reasoned departures from precedent, I
wish to bring to your notice the following recent judgments by the Apex Court.

1. Case No.1

In the case of Ramesh Gobindram v. Sugra Humayun Mirza16, decided on
1.09.2010, the point of law that came to be interpreted by the Hon’ble Supreme
Court was whether the Wakf Tribunal constituted under the Wakf Act, 199517

was competent to entertain and adjudicate upon disputes regarding eviction of
the appellants who were occupying different items of what were admittedly
13

Ibid.
1 4 See Note 5 at P 521.
1 5 See Note 5 at P 523.
1 6 (2010) 8 SCALE 698, 2010(2) RCR 266.
1 7 Hereinafter referred to as the ‘Act’.
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Wakf properties. The facts of the case and the merits were not discussed by
the judge seeing as the question to be decided at the first instance was jurisdictional
in nature. The Hon’ble Justice made his final observation based on a thorough
study of the Act, its nature and scope, its scheme and the legislative intent
behind it. The court concluded that the Act doesn’t exclude the jurisdiction of
the Civil Courts absolutely. What, in fact, it does is that it gives exclusive
jurisdiction to the Wakf Tribunal in some subject specific situations provided in
various sections of the Act. The Apex Court found that there was a difference
in the judicial interpretation by various High Courts of the matter and felt the
need to put the question to rest once and for all.

There were two main lines of arguments that were discussed by the Learned
judge. While some High Courts18 have interpreted the jurisdiction of the Tribunal
such that it is competent to deal with all kinds of matters as long as they relate
to Wakf property. They opine that if a narrow interpretation is taken then the
purpose of creating the Wakf Tribunal would be defeated. On the flip side,
there are High Courts19 that have held that if the dispute doesn’t deal with the
nature of the property then, seeing as it would be a civil dispute, the most
competent authority to adjudicate the matter would be the Civil Court. The
latter analysis and interpretation was preferred and reiterated by the Apex Court
as follows.

Keeping in mind the broad nature of jurisdiction granted to Civil Courts under
Section 820 of the Code of Civil Procedure, it was felt that the onus of proving
that the jurisdiction of the Civil Courts is ousted by an express or implied statutory
provision, lies on the one who asserts it; the same shall not be deduced very
18

 High Court of Andhra Pradesh in T. Shivalingam v. A.P. Wakf Tribunal, Hyderabad & Ors. 1999 (3)
ALT 602, P. Rama Rao & Ors. v. High Court of Andhra Pradesh, rep. by Registrar (Vigilance)
and Ors. 2000 (1) ALT 210, Jai Bharat Co-operative Housing Society Ltd. v. A.P. State Wakf
Board, Hyderabad 2000 (5) ALD 743 and Syed Muneer v. Chief Executive Officer and 5 Ors. 2001
(4) ALD 430; High Court of Rajasthan in Anjuman A. Burhani v. Daudi Bohra Jamaet, Registered
Society and Anr. AIR 2009 Raj. 150; High Court of Madhya Pradesh in Wakf Imambara Imlipura
v. Smt. Khursheeda Bi & Ors. AIR 2009 MP 238; The High Court of Kerala in Aliyathammada
Beethathabiyyapura Pookoya Haji v. Pattakkal Cheriyakoya & Ors. AIR 2003 Ker. 366 and the
High Court of Punjab & Haryana in Surinder Singh v. Punjab Wakf Board & Ors., CR No.32 of
2009(1) have also taken a similar view.

19 High Court of Karnataka in St. Gregorious Orthodox Cathedral, Bangalore v. Aga Ali Asgar Wakf,
Bangalore and Anr. 5 2008 (6) KarLJ 358 and by the High Court of Madras in Saleem v. PA
Kareem & Ors. 2008 (2) CTC 492 (Mad). The High Court of Allahabad in Suresh Kumar v.
Managing Committee 2009 INDLAW All 1770 has concurred with that line of reasoning. The
High Court of Bombay in Abdul Kadar @ Babbu s/o Ismail v. Masjid Juma Darwaja a registered
Public Trust through its Secretary Manzoor Mohammad z/o Zahoor Mohammad 2009 (1) BomCR
498.

20 Section 9 - The Courts shall (subject to the provisions herein contained) have jurisdiction to try all
suits of a civil nature excepting suits of which their cognizance is either expressly or impliedly
barred.
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easily. The Court referred to Rajasthan SRTC v. Bal Mukund Bairwa (2)21,
wherein a three-Judge Bench of this Court observed:

“There is a presumption that a civil court has jurisdiction. Ouster of civil
court’s jurisdiction is not to be readily inferred. A person taking a plea
contra must establish the same. Even in a case where jurisdiction of a civil
court is sought to be barred under a statute, the civil court can exercise its
jurisdiction in respect of some matters particularly when the statutory
authority or tribunal acts without jurisdiction.”

While scrutinizing the various provisions of the Act, the Court found that there
was, in fact, express exclusion of the Civil Courts in favour of the jurisdiction of
the Wakf Tribunal. But all the provisions only went so far as to say that the
jurisdiction of the Tribunal was exclusive only with respect to issues concerning
subject matter that the section specified. Further, the main section that dealt
with the bar on jurisdiction, Section 8522 of the Act provides that the no legal
proceedings shall lie in any Civil Court in respect of matters required to be
determined by the Wakf Tribunal under this Act. The analysis seems to leave
no doubt that the exclusion as intended by the legislature is not absolute or all
pervasive. The Court went through the entire legislation with a fine tooth comb
to reach what can be termed as a cogent and logical decision that matters of
eviction relating to wakf properties are in fact not one of those subjects for
which the Tribunal enjoys exclusive jurisdiction. It can be said with a degree of
certainty, that, what the Court did in this case is, it interpreted the legislative
scheme of the Act and the scope of the jurisdiction of the Tribunal and the Civil
Courts in general. Thereafter, by applying the interpretation to the facts at hand
it concluded that the jurisdiction of the Civil Court is not absolutely barred, so
the issue of eviction from a wakf property can be adjudicated upon by a civil
court and thus, the judgment of the lower court is not liable to be quashed for
want of jurisdiction.

2.  Case No. 2

Only a month later, the Apex Court chanced upon another matter relating to a
disputed wakf property. The case was that of Board of Wakf, West Bengal v.
Anis Fatma Begum and Anr.23 And the question before the Court was whether
21

 (2009) 4 SCC 299 at Para 10.
22 Section 85 - No suit or other legal proceeding shall lie in any civil court in respect of any dispute,

question or other matter relating to any wakf, wakf property or other matter which is required by
or under this Act to be determined by a Tribunal.

23 (2010) 12 SCALE 323, (2010) 4 KLT 765.
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the Wakf Act, 1995 was applicable to the disputed wakf deed and whether
jurisdiction on the matter lay only with the Wakf Tribunal. The Court once again
had the opportunity to determine the jurisdiction of the Civil Courts regarding
the wakf properties. This time reliance was placed on Section 8424 of the Act
wherein the Legislature has used the phrase “any dispute, question or other
matter relating to a wakf or wakf property” and the exclusive jurisdiction of
the Wakf Tribunal seemed to be evidenced. This interpretation is contrary to
the one laid down in the previous case and the result of the case was not quite
as expected. Though the Ramesh Gobindram Case was referred to by the
respondents, instead of relying on its sound reasoning, the Court decided to
distinguish the case on facts stating that Ramesh Gobindram dealt specifically
with the jurisdiction of the Civil Courts with respect to eviction disputes, even
though it’s obvious that the issue of eviction was not the basis of its decision.
The Court, in this case, finally held that:

“In our opinion, all matters pertaining to Wakfs should be filed in the first
instance before the Wakf Tribunal constituted under Section 83 of the
Wakf Act, 1995 and should not be entertained by the Civil Court or by the
High Court straightaway under Article 226 of the Constitution of India.”25

IV. OBSERVATIONS AND IMPACT

In light of the preceding discussion, there are a few noteworthy concerns to be
addressed. Firstly, it is fairly clear that in the first judgment that the core issue
was not jurisdiction of the Tribunal in a case of eviction from the wakf property,
rather it was a decision on the jurisdiction of the Wakf Tribunal and the Civil
Court generally, according to the scheme of the Act. The decision comprised of
a detailed examination of the Wakf Act, 1995, its provisions that exclude the
jurisdiction of the Civil Court, the literal interpretation of the sections while
balancing the purpose of creating the Tribunal and the sections that give it
power. It seemed to be a decision that would put to rest any doubt or ambiguity
that may have arisen with regard to the scope of the jurisdiction of the Civil
Court in matters relating to wakfs and that of the Wakf Tribunal. It seemed to
be a landmark judgment finally deciding that the jurisdiction of the Civil Court is

24
 Section 84 - Tribunal to hold proceedings expeditiously and to furnish to the parties copies of its
decision. Whenever an application is made to a Tribunal for the determination of any dispute,
question or other matter relating to a wakf or wakf property it shall hold its proceedings as
expeditiously as possible and shall as soon, as practicable, on the conclusion of the hearing of such
matter give its decision in writing and furnish a copy of such decision to each of the parties to the
dispute.

25 Para 10.
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not wholly excluded when it comes to disputes regarding wakf property. This
critical point of law has been overlooked in deciding the Anis Fatma Begum
Case.  Had the Ramesh Gobindram Case not been referred to at all, Anis
Fatma Begum could actually be considered a judgment given per incuriam26.
However, the fact that it was referred to but simply brushed aside gives rise to
this peculiar situation.

Secondly, the respondents did bring up the precedent Ramesh Gobindram only
to have the judge distinguish it on facts. It is undeniable that the facts of the two
cases were different. However, the ratio decidendi of the Ramesh Gobindram
case cannot be said to be based on its facts. The judgment was more an
interpretative finding of the Act than on the specific facts of the case; the
interpretation was merely applied to the facts. It would seem that the same
could have been done in the Anis Fatma Begum case, but instead the Court
has chosen to disregard the precedent on the ground that the facts are
distinguishable. The distinction though considered significant was not elucidated.
It would have served the larger interest if the distinction had been elaborated
leaving no scope for doubt.

Lastly, and this has to be said, both the judgments were delivered by the same
judge, Justice Markandey Katju, as part of a division bench within a month of
each other. In such a scenario, there arises a greater need for a well reasoned
and clear judgment. There probably was a rational explanation for Justice Katju
to have given the verdict in the manner that he did. If only he had made his
reasoning clear, his perspective and the judicial interpretation of the Act would
be unambiguous.

It seems highly unlikely that such a seasoned judge could have erred like this
and hence another possibility is that this is one of those instances where the
judge has not written the judgement himself. It is a widely prevalent practice
that judges, unable to cope with the sheer amount of research that goes into
every judgment, do not write their judgment and merely put their signature upon
the work of a judicial clerk. If that is the case, then such an error seems more
likely and the judge slightly less negligent. However, it would just be a case of
picking the lesser of two evils. These reasons only strengthen my case that at
least in this instance the well established principle of following precedent has
not been followed.

While noting the seemingly obvious inaccuracies of the court in delivering the
second judgment, there are certain issues that crop up. Since there are now

26
 Judgments decided though with lack of care are not binding on lower courts.
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two Supreme Court judgments, both decided by a division bench, on the point of
law regarding the jurisdiction of the Wakf Tribunal, which one will hold greater
authority when cited in subsequent matters brought before the High Courts.
The deciding court’s position in the hierarchy and size of bench are of utmost
importance when it comes to overruling of precedent. It is an accepted principle
either a higher court or a larger bench of the same court can effectively overrule
a precedent. Since these two judgements were decided by division benches of
the Supreme Court, they have the same legal authority with respect to the
lower courts and the latter cannot overrule the former. Where one High Court
will give importance to the former judgment another will place reliance on the
latter. This has in fact happened in decision of Adesh Saini v. Haryana Wakf
Board27 where Ramesh Gobindram case was follow by the High Court of
Punjab & Haryana whereas in cases of Jehangirkhan Alifkhan Pathan v.
Ilyasbhai Ismailbhai Vora, Thr. Power of Attorney and 4 Ors.28 and Chief
Executive Officer and The Superintendent of Wakfs v. Syde Peer Shah
Mohideen Khadari alias S.P. Shah29 the High Courts of Gujarat and Madras
respectively have relied on the Anis Fatma Begum Case.  It is the duty of the
High Court to adhere to decisions of the Supreme Court, but what will be the
outcome when the opposing parties rely on the other case. The outcome is
simple, another new interpretation. What could have been a settled point of law
and had in fact been a settled point of law will once again be the bone of
contention.

V. JUDICIAL ACCOUNTABILITY

Judicial accountability is a phrase that is being tossed around a lot off late. One
of its important aspects that does not draw much attention is that of accountability
of judges with respect to their judgments. Indeed the judiciary needs to be held
accountable in light of separation of powers and its general functioning, but the
decisions pronounced by the learned judges must also be tested on the touchstone
of justice and reasonableness. Judicial decisions are not based on majority vote
reflecting the popular will (like those of the legislature), or on a clear mandate
to enforce the law (like those of the executive). One of the forms of accountability
for judicial outcomes is a requirement of reasoned elaboration, applying the
law to the facts and giving reasons why the judge arrived at the specific outcome

27
Civil Revision No. 7689 of 2009 Decided on 26.11.2010 by the High Court of Punjab & Haryana
relying on Ramesh Gobindram Case.

2 8 Special Civil Application No. 27303 of 2006 Decided On: 23.12.2010 by the High Court of
Gujarat.

2 9 W.A. No. 2529 of 2010 Decided On: 01.03.2011 by the High Court of Madras.
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in the case.30 An unreasoned and irrational judgment must be struck down; its
survival can be said to be an example of lack of accountability. The
abovementioned cases are a fine illustration of such lack of accountability.

In order to further the cause of judicial accountability with respect to the
judgments delivered it is very important that the judgment be reviewed and
analysed by the legal fraternity. Judgments must be read by people other than
the parties to the matter and their wider implications should be understood, just
like the media is the fourth pillar of the government acting as an impartial and
critical voice of the masses. The lawyers and senior academicians need to play
a more active role in the process of judicial decision- making by letting the
judges know that injustice will not be overlooked.

The judicial attitude towards such accountability was evident in the judgment
delivered by a Division Bench of the Supreme Court in case of Khanapuram
Gandaiah v. Administrative Officer and Others31wherein the Court observed
that “No litigant can be allowed to seek information as to why and for
what reasons the judge had come to a particular decision or conclusion.
A judge is not bound to explain later on for what reasons he had come to
such a conclusion.” In this case an aggrieved litigant had sought reasons from
the judge under the Right to Information Act, 2005 for ignoring certain parts of
his submissions when coming to a decision. The judiciary made its stand on the
matter very clear and stated that the RTI Act does not apply to judgments.
Even if this finding and interpretation is legally sound, it is the approach and
outlook of the judiciary that is disconcerting.

VI.  CONCLUSION

As the popular saying goes, with great power comes great responsibility. The
Supreme Court has been endowed with the power to declare law and it is a
power with its corollary duties; duty to do justice to the parties appearing before
it and to the people of the country. In the process of decision making the Courts
must always keep in mind the impact of their judgments and their interpretation.
In all likelihood the cases discussed above are not stray instances. Even as a
stray instance, it is highly undesirable for the highest court in the grand hierarchy
of courts to make such an error of judgment. As discussed earlier, such a

30
Edwin L. Felter, Jr, Accountability In The Administrative Law Judiciary: The Right And The Wrong
Kind, available at http://law.du.edu/documents/denver-university-law-review/v86_i1_felter.pdf (last
visited on 14.05.2011).

3 1 AIR 2010 SC 615 at Para 6.
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judgment that creates confusion is detrimental for a number of reasons. The
rule of law, predictability, certainty and justice all stand to lose their place in the
judicial system. Those with grievances with respect to wakf property shall find
themselves struggling to emphasize on the judgment that suits their needs.
Judgments in such cases will always be challenged for want of jurisdiction and
will continue to be a prime issue that will have to be dealt with on a case to case
basis. In view of a judgment which essentially restricts the Ramesh Gobindram
case to matters pertaining only to eviction from wakf property, the judgment
that would have solved a number of problems that were regularly being faced
will now only have persuasive value. The second judgment has left the probable
parties in a lurch, torn between two interpretations with the same legal authority.
Looking at these circumstances the need of the hour seems to be a machinery
or mechanism to keep a check on the judiciary, a watchdog of sorts. It could be
in the form of a legislation enabling litigants to seek reasons for judgments or in
the form of a judgment review system by a select body of lawyers and
academicians, essentially holding the judges accountable for their judgments
somehow. If such judgments go unnoticed and unchecked, the confidence that
the citizens have in the judiciary will erode and the judicial process will start to
lose its significance.
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THE JUDICIAL STANDARDS AND ACCOUNTABILITY BILL, 2010:

AN ATTEMPT TO SALVAGE THE TAINTED JUDICIARY

- Prateek Bhandari1

ABSTRACT

“[Judge] Learned Hand... asked, to whom am I
responsible? No one can fire me. No one can dock
my pay. Even those nine bozos in Washington, who
sometimes reverse me, can’t make me decide as
they wish. Then the Judge turned and pointed out
to the shelves of his law library. To those books
about us. That’s to whom I am responsible.”
~ Archibald Cox 2

In a democracy governed by the rule of law the
Judiciary has been allotted the role of a sentinel
on the qui vive to defend the fundamental rights
and to hold even the scales of justice between the
citizen and the state.3 In the past six decades the
judiciary has indeed fulfilled its role as the watch
dog on the other organs of the state apart from
being a grievance redressal body. However, on
critical review the Judiciary has fallen short of
the vision of the framers of the Constitution and
has betrayed the confidence reposed in it as they
had envisioned the higher echelons of the
judiciary as made up of men of firm moral fibre
who would not need scrutiny themselves.4

Judges are accountable to the litigants, the
judicial enterprise and the public and thus
impartiality, institutional integrity and democratic

1
4th Year National University of Juridical Sciences, Kolkata

2 THE COURT AND THE CONSTITUTION 20 (1987) as cited by Law Commission of India, 195th Report on
Judges (Inquiry) Bill, Chapter III at 53 (2005). The Law Commission explains - What Judge Hand
meant was that Judges’ accountability is to the Constitution and the laws, to the precedents and to
the Code of Ethics that govern all judicial powers and conduct.

3 Rajinder Sachar, Judicial Accountability, 2002, available at http://pucl.org/Topics/Law/2002/
accountablity.htm (last visited August 12, 2011).

4 K. Veeraswami v. Union Of India MANU/SC/0610/1991 Para 132
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responsiveness are the governing ideals of a
judge.5 Any conduct on the part of a judge which
exhibits the lack of integrity and dignity
undermines the trust reposed in the judiciary by
the citizens and therefore, the conduct of a judge
should be above reproach. It becomes necessary
for enacting provisions by which accountability
of judges can be ensured without jeopardizing
the credibility of the judiciary or corrupting the
confidence of the public in it. Keeping this in mind,
the Judicial Standards & Accountability Bill has
been drafted. This bill is set to replace the Judges
(Inquiry) Act, 1968 and had been in the pipeline
for many years. It has been introduced and tabled
in the Parliament before as Judges (Inquiry) Bill,
2005 and again in 2006 but failed to see the light
of the day. As always, the present edition has
drawn intense criticism particularly from the
judiciary which has portrayed it as a stealth
legislation- an offshoot of the rising tendency on
the part of the Legislature to usurp the powers of
Judiciary in the name of ensuring accountability
and an attempt to undermine the judiciary by
demolishing the edifice and sanctity of the sacred
institution.

I.  THE CRUX OF THE BILL: REMOVING THE PROTECTIVE BLANKET WHICH

SHIELDS CORRUPTION IN HIGHER JUDICIARY

The foremost question which might be posed against the bill is whether higher
judiciary is corruptible? Corruption seems to be omnipresent. It is an epidemic
disease which has penetrated its roots at all strata of the society. Corruption is
inherent in the society and judges being a part of the society are vulnerable to
corruption as well.

An ideal judge is impossible of human realisation because such an ideal judge
was conceived as divine.6 In the end, courts are nothing but institutions run by

5
 JOHN NOOMAN AND KENNETH WINSTON, THE RESPONSIBLE JUDGE: READINGS IN JUDICIAL ETHICS 309, 310 (Praeger

Publishers, Westport) (1993).
6 Ibid. at 1. Justice Sema in Tarak Singh v. Jyoti Basu MANU/SC/0975/2004 Para 22, observed that

function of judiciary is distinctly different from other organs of the State as its function is divine.
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human beings who are subject to venal motives. Justice delivery system like
any other system in every walk of life will fail and crumble down, in the absence
of integrity.7

So the next question would be- how to tackle corruption? And the answer
would be The Judicial Standards and Accountability Bill, 2010. The Accountability
Bill lays down enforceable standards regarding judges’ conduct for judges.  It
also requires judges to declare details of their and their family members’ assets
and liabilities. Moreover, it creates mechanisms to allow any person to complain
against judges on grounds of misbehaviour or incapacity.

Justice B. C. Ray observes that in English law corruption on the part of a Judge
was the most reprehensible crime and punishable as high treason.8 Considering
this, it is disconcerting that Indian legislation even in the 21st century does not
have the courage to pass an apt legislation to curb corruption against the judges.
Attempts to replace the ineffective 1968 Act have been aborted twice.9 Even
now there is a lot of uncertainty whether the present Bill will ever become an
Act, especially due to legislative slumber.

The present condition inspires all the more scornful pity when we consider the
fact that members of lower judiciary can be prosecuted for misbehaviour, non-
declaration of assets, etc but the higher judiciary is immune from these as
protection is available to the High Court and Supreme Court Judges through the
provisions of Article 124(4) and (5) of the Constitution. Justice L. M. Sharma
does not find any rational ground on the basis of which a member of a higher
judiciary may be allowed to escape prosecution while in identical circumstances
a member of the subordinate judiciary is tried and convicted. 10

Also, the problem of corruption cannot be tackled till the change is bought from
the up. A district judge or magistrate even unwillingly has to cross the line of
ethics and do acts involving moral turpitude. For example, a judge of lower
judiciary would find himself on the horns of a dilemma when a member of
higher judiciary calls him to decide a particular lawsuit in a demanded way.
Should he uphold the impartiality and integrity, he might have to face the music,
for example, he might be transferred to an undesirable place. Once he crosses
the line of morality, the next time he would have less self-discipline and gradually
his integrity would shrink to lower levels. Thus, it is important to bring the reforms
from the very top of the hierarchy.
7
 Tarak Singh v. Jyoti Basu (MANU/SC/0975/2004 Para 21

8 Supra note 3.
9 The Judges (Inquiry) Bill (2005) and The Judges (Inquiry) Bill (2006).
10 Supra note 3.



(68)

NLIU Law Review

I will briefly discuss the key topics of the bill- misbehaviour and declaration of
assets.

1. Misbehaviour

Clause 2(j) of the Bill defines ‘misbehaviour’ as- (i) conduct which brings
dishonour or disrepute to the judiciary; or (ii) wilful or persistent failure
to perform the duties of a Judge; or (iii) wilful abuse of  judicial office; or
(iv) corruption or lack of integrity which includes delivering judgments
for collateral or extraneous reasons, making demands for consideration
in cash or kind for giving judgments or any other action on the part of the
Judge which has the effect of subverting the administration of justice; or
(v) committing an offence involving moral turpitude; or (vi) failure to furnish
the declaration of assets and liabilities in accordance with the provisions
of this Act; or (vii) wilfully giving false information in the declaration of
assets and liabilities under this Act; or (viii) wilful suspension of any material
fact, whether such fact relates to a period before assumption of office,
which would have bearing on his integrity; or (ix) wilful breach of judicial
standards. The definition of misbehaviour looks comprehensive. The Report
of the Inquiry Committee in regard to Investigation and Proof of the Misbehaviour
alleged against Mr. Justice Soumitra Sen of Calcutta High Court interpreted the
word “misbehaviour” is the antithesis of “good behaviour”: it is a breach of the
condition subsequent, upon which the guarantee of a fixed judicial tenure rests.11

It observed that High Judicial office is essentially a public trust, and it is the
right of the people to revoke the trust when there is proved misbehaviour. 12

Prof. Jackson says “Misbehaviour by a Judge, whether it takes place on the
bench or off the bench, undermines public confidence in the administration of
justice, and also damages public respect for the law of the land; if nothing is
seen to be done about it, the damage goes unrepaired. This must be so when
the judge commits a serious criminal offence and remains in office”.13 For a
Judge to deviate from standards of honesty and impartiality is to betray the trust
reposed on him. No excuse or no legal relativity can condone such betrayal.
From the standpoint of justice the size of the bribe or scope of corruption cannot
be the scale for measuring a judge’s dishonour. A single dishonest judge not

11
Report of the Inquiry Committee in regard to Investigation and Proof of the Misbehaviour alleged
against Mr. Justice Soumitra Sen of Calcutta High Court 28 (Volume 1, September 10, 2010).

1 2 Ibid. at 29. The report found Justice Sen guilty of, inter alia, misappropriation of large sums of
money which he received in the capacity of a Receiver appointed by the Calcutta High Court.

1 3 J. R. SPENCER, JACKSON’S MACHINERY OF JUSTICE (8th ed. p.p. 369-370) as quoted by Justice B. C. Ray in
supra note 3.
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only dishonours himself and disgraces his office but jeopardizes the integrity of
the entire judicial system.14

2. Declaration of Assets and Liabilities

As far as declaration of assets and liabilities are concerned, it deserves no
second thought. Why should the judges have fear in declaring their assets when
they have clean hands? Pursuant to the Resolution adopted in Full Court Meeting
held on May 7, 1997 the declaration of assets for Supreme Court judges is
purely on voluntary basis.15 The Delhi High Court held that the Chief Justice of
India is a public authority under the RTI Act, which means that asset declaration
is covered by the RTI under Section 81(A).16 The High Court judgement was
against the stand taken by Chief Justice K G Balakrishnan, who had consistently
been maintaining that his office is beyond the purview of the Right to Information
Act and the SC preferred an appeal against the HC decision.17 SC has said that
too much transparency can affect independence of judiciary.18 Justice Valmiki J
Mehta of the Delhi High Court has refused to divulge details of his fixed assets
claiming “right of privacy”.19 Chief Justice K G Balakrishnan also remarked
that judges could be harassed if their assets were made public.20

It is difficult to perceive how declaration of assets is in any way related to
independence of judges. Independence and corruption are poles apart and the
former should not be used as an iron curtain to shield the latter. Most of the
judges do declare their assets and liabilities, but this act would separate the
wolves from the sheep. After all, why should the judges fear of declaring the
assets when the only asset they should possess is integrity?

14
Supra note 3

1 5 Supreme Court of India, List of Assets of Hon’ble Judges, 2011, available at
http://www.supremecourtofindia.nic.in/assets.htm (last visited July 20, 2011).

1 6 Indian Express, Delhi HC says Judges Asset Declaration Covered under RTI, September 2, 2009,
available at http://www.indianexpress.com/news/delhi-hc-says-judges-asset-declaration-cover/
511365/ (last visited July 20, 2011).

1 7 Indian Express, SC Challenges HC Order on Judge’s Assets Declaration, October 5, 2009, available
at http://www.indianexpress.com/news/sc-challenges-hc-order-on-judges-assets-declaration/525262/
(last visited July 21, 2011).

1 8 Press Trust of India, Chronology of Assets Declaration Issue, November 2, 2009, available at
http://www.dnaindia.com/india/report_chronology-of-assets-declaration-issue_1306309 (last
visited July 21, 2011).

1 9 Indian Express, Delhi High Court Judges Declare Their Assets, February 6, 2010, available at
http://www.indianexpress.com/news/delhi-high-court-judges-declare-their-assets/576256/ (last
visited July 21, 2011).

2 0 Indian Express, Want to Disclose Assets...CJI Can’t Speak for All of us: K’tka HC Judge, August 21,
2009, available at http://www.indianexpress.com/news/want-to-disclose-assets...cji-cant-speak-
fo/504896/ (last visited July 22, 2011).
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II.  INDEPENDENCE AND INTEGRITY AT LOGGERHEADS: IS THE BILL TRULY

BETRAYING THE CONSTITUTION OR IS THE FEAR UNFOUNDED?

 “To be faithful to his oath is the test of his integrity as a Judge. Implicit in
this is that he must resist any influence or temptation. Indeed, independence
is a vital component of a judge’s accountability, since a judiciary which is
not truly independent, competent or possessed of integrity would not be
able to give any account of itself.”

~ Justice Tun. Mohd. Dzaiddin Abdullah 21

Rejecting the bill as a hurried knee-jerk reaction to recent events, Justice Ajit
Prakash Shah,22 sees the bill as having a potential to seriously undermine judicial
independence.

Article 124(5) of the Constitution of India reads as “Parliament may by law
regulate the procedure for the presentation of an address and for the
investigation and proof of the misbehaviour of incapacity of a Judge under
clause (4).” According to Justice Shah, 124(5) mandates that the parliament is
empowered to make laws only to regulate the procedure for presentation of
address of impeachment, and for the investigation and proof for the misbehaviour
or incapacity of a judge.23 According to him, the Bill, cleverly disguised as being
permissible under Art 124(5), is an example of the most blatant violation of
constitutional safeguards and is a cure that is worse than the disease.24 He
substantiates his argument by interpreting that Article 124(5) does not empower
Parliament to create any other forum for recommending impeachment
proceedings, or allow complaints to be made by any person, or to make a judge
liable for minor penalties.25

As it is totally impermissible for the legislature to strike upon the independence
and fearlessness of the judiciary, Justice Shah comments that a judge of a
superior court cannot be treated as an employee of the government and that the
Bill is incapable of salvage and must be rejected in totality as it marks the

21
JUDGES AND JUDICIAL ACCOUNTABILITY (Cyrus Das ed. 2004) cited by Law Commission of India, 195

th

Report on Judges (Inquiry) Bill, Chapter III at 52 (2005).
2 2 Ajit Prakash Shah, Judicial Standards & Accountability Bill, March 29, 2011, available at http:/

/www.thehindu.com/opinion/lead/article1582573.ece (last visited August 1, 2011).

2 3 Ibid.
24 Ibid.
25 Ibid.
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beginning of the end of the judiciary.26 Giving voice to his views an SC judge
observed that “No government wants a strong judiciary.”27

However, the Law Commission seems to disagree with Justice Shah and points
out after reviewing a host of literature on judicial independence and accountability
that none has supported the theory of   absolute independence of the Judges
and the Judiciary or that they are not accountable.28 “Judicial accountability
is an indispensable counterbalance to the judicial independence, for an
unaccountable judge would be free to disregard the ends that independence
is supposed to serve.”29

The Law Commission asserts that judicial independence is not absolute and
that judicial accountability must go, hand in hand, with the independence of the
judiciary. 30 Judicial independence and accountability are not dichotomous but
two sides of the same coin, not just because a denial of independence necessarily
entails accountability, but also because a modern polity’s goals for its judiciary
will include functions that require a measure of accountability, just as they require
a measure of independence.31

The higher judiciary was moulded as a watchdog which would not require any
other agency to keep a watch over it and the internal discipline flowing from the
moral sanction of the community itself will be sufficient to keep it on the right
track without the requirement of any external check which may have the
tendency to interfere with the independence of the judiciary, 32

The Bill provides a list of standards of judicial conduct to which all judges are
expected to adhere. Justice Shah feels that the very idea of statutorily providing
for judicial standards, irrespective of their content, is violative of judicial
independence.33 He substantiates by highlighting that a significant portion of
litigation before higher courts today is public in nature and involves decisions
against the State.34 Moreover because laws are routinely impugned for their

26
 Ibid.

27Dhananjay Mahapatra, No Government Aants a Strong Judiciary: SC, February 12, 2011, available
at http://articles.timesofindia.indiatimes.com/2011-02-12/india/28540875_1_judicial-officers-
trial-courts-judiciary (last visited July 25, 2011).

28 Law Commission of India, 195th Report on Judges (Inquiry) Bill, Chapter III at 54 (2005).
29 HON JUSTICE TUN MOHD DZAIDDIN ABDULLAH , JUDGES AND JUDICIAL ACCOUNTABILITY (ed. Cyrus Das, 2004) as

cited by Law Commission of India, 195th Report on Judges (Inquiry) Bill, Chapter III at 52 (2005).
30 Ibid. Chapter XX at 360 and Chapter XXI Para 1 at 500.
31 Ibid. Chapter III at 51.
32 Justice J. S. Verma, supra note 3.
33 Supra note 21.
34 Ibid.
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unconstitutionality thus investing the legislature with the power to lay down and
amend the standards which all sitting judges must adhere to (or risk the proposed
penalties), has the potential to severely threaten impartial and effective
adjudication. 35

The very vastness of the powers vested in the Higher Judiciary and the
extraordinary immunity granted to Judges of the High Court and of the Supreme
Court requires that Judges should be fearless and independent and that they
should adopt a high standard of rectitude so as to inspire confidence in members
of the public who seek redress before them.36

It is important to note that sixteen of the eighteen enumerated standards are
derived from the “Restatement of the Values of Judicial Life” adopted at a
Full Court Meeting of the Supreme Court on May 7, 1997, a fact37 noted by
Justice Shah himself. Thus, the fact that the legislature is reiterating what the
Supreme Court earlier adopted shows the bona fide intention of the legislature
and completely annihilates the argument of Justice Shah.

Judiciary is the only temple revered by every citizen regardless of religion or
caste and judges need to ensure that the temple of justice does not crack from
inside as it will result in the failure of public confidence.38

III. THE BONE OF CONTENTION: WHO CAN JUDGE THE JUDGES?

The Law Commission39 and the Standing Committee on Personnel, Public
Grievances, Law and Justice40 have probed the issue as to who can judge the
judges. The Law Commission report called for the composition of the National
Judicial Commission comprising only of the judges whereas the Standing
Committee mooted for members from the executive, legislature and the bar.
The proposed National Judicial Oversight Committee consists of three judicial
members and two non-judicial members.41  The non-judicial members are the
Attorney General and an eminent person to be appointed by the President which
would both come within the executive wing. Therefore, the bill does not have
any representation from the legislature or the bar.
35

 Ibid.
36 Supra note 10.
37 Supra note 21.
38 Supra note 6.
39 Supra note 27.
40 Department-Related Parliamentary Standing Committee on Personnel, Public Grievances, Law

and Justice, Twenty First Report on the Judges (Inquiry) Bill (2006).
41 Clause 18 of the Bill.
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Arvind Kejriwal points out problem with respect to the scrutiny committee too.
Under this Bill, if any judge is accused of having taken a bribe, the permission to
register an FIR would be given by a scrutiny committee consisting of three
judges of the same High Court.42 According to him, it is inconceivable that
judges of the same court would grant permission for action against their own
colleagues with whom they interact on a daily basis.

Allowing judicial corruption because there is no apt legal way to judge the
judges would pollute the very fabric of the society. Under the doctrine of
necessity, the panel which judges the judges has to have people who are in
some way or the other related to the executive or the legislature. One desirable
course would be to make the appointment process transparent and depoliticize
it as far as possible. The committee should not be composed of a majority of
judges as strong bonding might exist between the brethren for saving each
other’s faces. It should have the right mix of people form judiciary, legislature,
executive, bar and possible some other organs like an impartial ombudsman or
Lokpal.

It was anticipated that the higher judiciary which was constituted into a different
class and created as superior virtuously, not needing the deterrence of such a
law to punish them. The social sanction of the community was envisioned as
ample safeguard with impeachment and removal from office being the farthest
measure called for, if at all. It seems that the social sanction of the community
has been declining and has become deficient. Therefore, now is the want for
legal sanction. For the judicial community it would be a deplorable day to become
a suspect; requiring such a legislation to keep it on the correct course.
Nevertheless, that is the price the judiciary has to pay if its internal controls in
the shape of moral and social sanction are found inadequate to conform to the
situation, which legal sanction alone can prevent.43

IV. ‘MINOR MEASURES’ TURNING OUT TO BE THE MAJOR APPLE OF

DISCORD

The Bill allows for minor measures to be imposed by the Oversight Committee
in some cases.  These are: (a) issuing advisories, or (b) warnings.44  Justice
Shah opines that the idea of “minor” punishments is unworkable and has the
42

Arvind Kejriwal, Too Many Hollow Promises, July 12, 2011, available at
http://articles.timesofindia.indiatimes.com/2011-07-12/edit-page/29761637_1_adarsh-housing-
scam-crore-foodgrain-scam-lokpal-bill/3 (July 25, 2011).

43 Justice J. S. Verma, supra note 3.
4 4 Clause 34 of the Bill.
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potential to seriously undermine judicial status.45 According to him, if sitting
judges are issued advisories and warnings and thereby publicly censured, but
still continue on the bench and decide cases, this damages the credibility of the
entire system.46 To the contrary, the Supreme Court upheld the constitutionality
of minor measures as far as the oversight bodies are composed entirely of the
judiciary. 47  The Oversight Committee proposed in the Bill consists of members
from the executive as well as the judiciary.  It is therefore not clear whether
this can be viewed as an in-house process and whether it violates the constitutional
safeguards of the independence of the judiciary.48   However, the Law
Commission again laying the concerns to bay finds the imposition of ‘minor
measures’ including stoppage of assignment of judicial work as being
constitutional.49 The Law Commission also emphasised that these minor
measures ought not to be viewed as an encroachment on Judicial Independence
by the Executive or by the Legislature.50

Furthermore, impeachment is a difficult procedure and has become almost a
dead letter.51 Harry T. Edwards states “the framers designated a deliberately
cumbersome removal mechanism, impeachment by the House of
Representatives and removal upon conviction by two-thirds of the Senate,
to provide additional protection of the Judiciary against congressional
politics.”52 Thus, it becomes all the more important to have minor measures
like admonishment.

Moreover, all types of misbehaviours may not warrant ‘removal’ as it might be
disproportionate vis-à-vis the gravity of the misconduct. A Judge may be slack
in his work or talkative or not prompt in writing judgments, or may use abusive
language. There may still be other types of conduct not involving bribery or
crime involving moral turpitude.  In all such cases, taking an overall picture of
the Judge’s career and his willingness to rectify his defects, it may not be

45
 Ibid.

46 Ibid.
47 C. Ravichandran Iyer v. Justice A. M. Bhattacharjee MANU/SC/0771/1995 Para 19
48 Anirudh Burman and Vivake Prasad, Legislative Brief: The Judicial Standards and Accountability

Bill, 2010, March 18, 2011, available at  http://www.prsindia.org/billtrack/the-judicial-standards-
and-accountability-bill-2010-1399/ (August 1, 2011).

49 Supra note  27. Chapter XX at 361 and Chapter XXI Para 1 at 500. The Law Commission also
mentions that US, UK, Canada and Germany have similar provisions.

50 Ibid. Chapter XX at 361 and Chapter XXI Para 1 at 500.
51 Supra note 27. See also, ibid Chapter XX at 390. “In practice, the procedure for ‘removal’ by way

of address to the Head of the State, such as the President or Governor General or Her Majesty in
U.K. has rarely been successful.” It also points out that in England there has been no impeachment
since 1805.

52 Harry T. Edwards, Regulating Judicial Misconduct and Divining “Good Behaviour” for Federal
Judges (1989) 87 MICHIGAN L R 765 as cited by supra note 27 Chapter XX at 390.
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necessary to direct ‘removal’ from office. Certain defects can be cured by
proper advice; certain others could be corrected by ‘minor measures’ other
than ‘removal’.53

The US Supreme Court in Chandler v. Judicial Council54  upheld a ‘minor
measure’ of withdrawal of pending and future cases from a Judge’s list.55 The
National   Commission   for Review of the Constitution also enumerated certain
deviant behaviours and recommended that there was a need to provide for
imposition of minor measures inasmuch as the removal procedure was
cumbersome and may not appropriate in most cases. 56 According to the
Commission, where the conduct did not warrant a recommendation for removal,
the Committee could administer a warning or issue directions that no judicial
work be allotted to the judge or that the judge be transferred to some other High
Court.57 The National Commission referred to the various types of deviant
behaviour in respect of which minor measures alone would be appropriate.58

Judge Harry Edward says: an alternative to impeachment must exist for
removing a misbehaving Judge if Congress chooses not to impeach for
bad behaviour.”59 Similarly, If there is a ‘hiatus ‘between ‘impeachable’
behaviour and ‘not  good’ behaviour,  the ‘not  good ‘behaviour must be regulated
and can be regulated only by minor measures.60 Justice J.J. Spigelman stated
that disciplining sanctions which do not provide any sanction other than removal
require review because the lack of a provision for minor sanctions in the law
has made the law a ‘toothless tiger’.61

V. IS THE DETERRENT FOR RESTRICTING FRIVOLOUS AND VEXATIOUS

COMPLAINTS STRANGULATING THE COMPLAINT PROCEDURE?

There are fears regarding the misuse of provisions and frivolous complaints.
The Committee on In-House Procedure for Remedial Action against Judges
has observed that the complaints would be generally made by a party to the

53
 Supra note 27. Chapter XX at 391-392.

54 (1970) 398 US 74.
55 Supra note 27. Chapter XX at 394-395.
56 Report of the National Commission to Review the Working of the Constitution, Volume I,

Chapter VII Para 7.3.8 (2001).
57 Ibid.
58 Ibid. Consultation Paper Vol. II (Book I Paras 14.4 and 14.5).
59 (1987)  87 Mich LR 775.
60 R. Berger,Impeachment: The Constitutional Problem 122-80 (1973) cited by supra note 27

Chapter XX at 393.
61 Supra 27. Chapter XX at 393.
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proceedings who would feel dissatisfied with the adverse order passed by the
Judge or by persons having a personal grudge against the Judge.62 In particular,
apprehension that the Executive being the largest litigant is likely to misuse the
power to prosecute the Judges also looms large. Also, Justice Shah ridicules the
bill as it theoretically allows one person to do what could have been done only
by a hundred or more members of the Lok Sabha or fifty or more members of
the Rajya Sabha (i.e. initiation of impeachment proceedings). 63

However, these fears are unfounded. There are more than adequate safeguards
to keep a tab on frivolous and vexatious complaints. Firstly, the Bill requires all
complaints to be kept confidential. Any breach of confidentiality carries a penalty.
Secondly, a vexatious or frivolous complaint, if made in public, may also be
penalised under the Contempt of Courts Act, 1971. These two safeguards protect
a judge from defamation. The quantum of penalty is significantly higher than
for other similar offences. The Bill imposes a penalty of imprisonment of up to
five years, and fine of up to five lakh rupees. 64 With such a deterrent, the
chances of frivolous complaints are automatically forestalled. In fact, such
punishments will inadvertently frustrate genuine complaints too. Accordingly,
the Bill should have a level of punishment which checks frivolous complaints
without thwarting the genuine complaints. Sometimes, a genuine applicant
because of lack of evidence might have to spend five years behind the bars.
The penalty would be grossly disproportionate. It is recommended that the
imprisonment period should not exceed two years regardless of any factor as it
is capable of asphyxiating the very objective of the provision.

VI. CONCLUSION

“The judiciary has to be reminded itself every hour that it floats only over
the confidence of the people in its probity. Such confidence is the foundation
on which the pillars of the judiciary are built.”65

62
Report of the Committee on In-House Procedure for Remedial Action against Judges (October 31,
1997) cited by Satya Brata Sinha, Judicial Independence, Fiscal Autonomy and Accountability,
2005, available at  http://jrn21.judiciary.gov.ph/forum_icsjr/ICSJR_India%20%28SB% 20Sinha
%29.pdf (last visited August 1, 2011).

63 Supra note  21.
64 Whereas the Contempt of Courts Act, 1971 provides for simple imprisonment for up to six

months and a fine of up to Rs. 2,000. The Judges (Inquiry) Bill, 2006 and the Law Commission
report proposed a maximum penalty of simple imprisonment of up to one year, and fine of up to
Rs 25,000.

65 Justice K. T. Thomas, The High Court of Judicature at Bombay v. S. S. Patil MANU/SC/0603/
1999 Para 22. He goes on to say that the judges are not mere employees as they exercise sovereign
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66
 Prashant Bhushan, The Lack of Judicial Accountability in India (March 10, 2009, Talk delivered at
Princeton University, http://www.scribd.com/doc/18368554/The-Lack-of-Judicial-Accountability-
in-India pg. 8 Para 3).

67 Department Related Parliamentary Standing Committee on Personnel, Public Grievances, Law
and Justice, Twenty First Report on the Judges (Inquiry) Bill, 2006 (Rajya Sabha August 17, 2007).

The intolerable viewpoint of Supreme Court granting immunity to higher judges
on declaration of assets, the misuse of power of contempt and the virtually
impossible procedure of removal of higher judges has given an impression that
judiciary itself is against reforms. It’s intriguing that on the one hand its going all
guns against government on corruption while on the other hand it has happily
chosen to look the other way whenever the question of judicial impropriety
have been raised.

Evolution of democracy is all about affording power to every constitutional
authority and then restraining the power on the degree of abuse and misuse by
that authority. This Bill is nothing but an answer to the abuse and misuse of
power by the judiciary. Like any other profession, judiciary requires a watchdog.
The travesty of justice in the recent past bears a testimony to the fact that it is
high time for such a bill. Having powers and using them judiciously are two
separate things.

The executive is happy with a failed, corrupt judiciary which will not hold
it to account and the judiciary is happy to enjoy vast powers, without
accountability.

~ Prashant Bhushan 66

Indian Judiciary is a hazardous alloy of absolute independence and uncurbed
corruption, a perfect prescription for catastrophe. All wings of Government
belong to the people, when the legislature and the executive both are accountable,
the judiciary cannot remain unaccountable and absolute.67 Therefore, the need
of the hour is to provide for a judicial apparatus which is easily accessible and
dispenses incorruptible justice to the people. Towards this endeavour, there is a
strong case for making some of our legal procedures simple, streamlined, rational
and commonsensical. Appropriate and effective legislation will have to be crafted
to ensure fair-play, equity and good conscience do not become casualties.

There may be defects in the current configuration of the bill but they can be
ironed out. In a country where even the Prime Minister and President are also
kept under a scanner there is no harm if we go forward with this bill. After all
the biggest democracy should have the fairest judiciary. This is one of the most
important cases of India, Judiciary v. Reforms and the decision is given by the
people- integrity of the judiciary should not be eroded further.
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THE FADDISH CHRONICLES OF JUDICIAL ACCOUNTABILITY: IN LIGHT OF

THE JUDICIAL STANDARDS AND ACCOUNTABILITY BILL, 2010 AND

EMERGING GLOBAL TRENDS

-Anagh Sengupta & Shoumendu Mukherji1

ABSTRACT

This paper seeks to analyse the concept of judicial
accountability from multiple perspectives. Firstly,
the authors have delved into the need for judicial
accountability in a country like India. In this
context, they have considered the trends emerging
out of countries such as the United States, Canada,
Australia and Sweden and have further assessed
other international standards.  The authors, by
contemplating the background of the events
leading to the formulation of the Judicial
Standards and Accountability Bill, 2010, have
given their opinions as to whether at all a
watchdog is necessary for the judiciary, and if
so, how stringent should such a mechanism be.
Secondly, the authors have focused on the Bill as
a whole, looking at it from a plethora of angles
as well as circumstantially. The paper presents an
insightful review of the bill provisions and attempts
to evaluate the most pertinent issues at hand, with
reference to a periodic window spanning the last
two decades. The authors have been intrigued by
the bill’s prospective impugnability liable to be
affecting the Constitutional principle of separation
of powers, blinding the fine line between
independence and accountability, ceasing the
unbiased nature of the proposed review
commissions by having the Attorney General and
other non-judicial members on board. At the same
time, the authors have also commended the efforts
of the framers of having imposed minor
reformatory measures by justifying the same in

1
 National University of Juridical Sciences, Kolkata.
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juxtaposition with foreign legal systems and have
further applauded the steps taken towards
empowering citizens towards filing complaints
against ‘dishonourable judges’. Thirdly, the
authors look into the diagonally opposite aspects
of judicial accountability and independence of
the judiciary, trying to decide whether either of
them curtails the efficiency of the other. The most
important question that has been considered here
is whether judicial accountability makes inroads
into the concept of independence of the judiciary,
which is a part of the basic structure of the Indian
constitution. Finally, the paper concludes with a
postulated introspection into the concept of
judicial accountability, its entry into the Indian
scene and the prospective effect it might have on
the constitutional provision of independence of
the judiciary, highlighting the viability of such a
bill or legislation keeping all the stated factors in
mind.

I. INTRODUCTION

“Whatsoever great men doeth, that other men also do, the standard they
set up, by that the people go”

-The Holy Bhagvad Gita

The word ‘accountability’ has been defined in many different ways. To put it
in context and define it simply, it can be said that, accountability is nothing but
answerability for one’s actions or decisions to a specified individual or
organization. Accountability includes two kinds of people, one who can call for
an account or an answer and the others who have to explain their decision.2

Codes of conduct, performance indicators, new reporting requirements etc.,
are all part and parcel of accountability ensuring mechanisms that have been a
rage in the public sector for quite some time now. Public sector accountability
has brought forth the offices of the Auditor-General and the Ombudsman in
some countries accompanied by a coveted emphasis on the authority of the

2
 P. DAY & R. KLEIN, ACCOUNTABILITIES: FIVE PUBLIC SERVICES 5 (1987).
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courts. The purpose of accountability, therefore, is to ensure that anybody in a
position of power must be responsible to the community, so that it becomes
practically possible to carry forth both institutional and individual functions in an
efficient manner.

Having defined ‘accountability’, we now relate the same, in the context of the
judiciary’s influence and power in the modern State, particularly in a federal
system operating under a written constitution, which is very considerable. The
same philosophical argument that relates to the executive government, must
also apply to the judiciary on the basic premise that despite all that is said about
its independence, the judiciary cannot be left to operate free of any control.3

The question of judicial accountability thus comes in here, calling forth suggestions
pertaining to the nature and manner in which the judiciary has to be made
accountable. The purpose of judicial accountability is clear, i.e. to bring forth
greater number of unbiased decisions which are acceptable to the community
at large.

Accountability can be of various types. The hierarchical model of accountability
involves supervisors exercising power in order to discipline those who report to
them.4 Such a system is effective in ensuring accountability of officials in public
service, but is rendered ineffective when dealing with judicial accountability, as
it would make inroads into the independence of the judiciary, a precept that is
forbidden by most glorified Constitutions of the world. The relationship between
independence and accountability thus turns out to be a complex one.

We take this debate forward, deliberating upon a worthy accountability
mechanism which is enforceable, through a keen observation of the workings
of similar models around the world in the next segment.

II. INTERNATIONAL TRENDS AND THE NEED FOR JUDICIAL

ACCOUNTABILITY

The need for judicial accountability in a democracy like India can be understood

3
Gareth Griffith, NSW Parliamentary Library Research Service, Background Paper No. 1/98,
Judicial Accountability, 1998, available at http://www.parliament.nsw.gov.au/prod/parlment/
publications.nsf/0/61b8a818dbcd9defca256ecf000ac6f8/$FILE/bp01-98.pdf (last visited June 13,
2011).

4 I GREENE, JUDICIAL ACCOUNTABILITY IN CANADA IN ACCOUNTABILITY FOR CRIMINAL JUSTICE: SELECTED ESSAYS 361
(PC Stenning ed.) (1995). See ibid. See also, Matthias Goldmann, Holding Governments
Accountable through Information:  Multilevel Education Assessments by Private and Public
Institutions in Institute for International Law and Justice Website, Viterbo Conference Reports
(2006).
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by looking into international positions on the same as well as those of similarly
situated countries. This section seeks to analyze this international perspective
by focusing both on international standards as well as country specific legislations.
It then moves on to the Indian context by looking through its legislative provisions
regarding judicial accountability and concludes by stating whether or not a more
stringent mechanism is required.

1. The International Perspective on Judicial Accountability

Judicial accountability and its mechanisms have been of much debate
internationally in the past years and have been adopted by several countries.
The fulcrum for a successful judicial accountability mechanism is the presence
of a transparent system for analyzing complaints. International standards
recommend countries to adopt a transparent and objective procedure for
disciplining errant officers, where the involvement of the Legislature and the
Judiciary is minimal.5 In the light of this context we shall now focus on the
judicial accountability models of a few countries, namely United States, Canada,
Australia and Sweden.

The United States has courts both at the Federal and the State Levels, and thus
both need to be analyzed separately. Under Article I of the US Constitution,
judges can be impeached.6 It is left to the discretion of the House of
Representatives to determine whether such an impeachment is appropriate.
This is followed by the House acting as prosecutor for the trial before the
Senate. The framed rules of judicial accountability for controlling judicial
misconduct in the United States can be found under the Judicial Conduct and
Disability Act of 1980.7 Under this Act, any person can file a complaint stating
such grounds that a federal judge has engaged in prejudicial conduct which
runs contrary to his duty of effective and expeditious administration of the
business of the courts. Further, in 1990 the Act was amended to allow any
Chief Judge of the Circuit Courts to proceed with an inquiry on his own initiative.
The amendment proposed to empower The Chief Judge to first screen the
complaints. Should, a pertinent case arise, a special committee would be appointed
to investigate the complaint and file a written report with the circuit judicial

5
 See United Nations General Assembly, Basic Principles on the Independence of the Judiciary,

UNGA resolution 40/146 (1985). See also, USAID, Office of Democracy and Good Government,
Guidance for Promoting Judicial Independence and Impartiality, 2002, available at http://
www.usaid.gov/our_work/democracy_and_governance/publications/pdfs/pnacm007.pdf (last vis-
ited June 13, 2011).

6 See United States Constitution, Art. I, S. 2 and 3.
7 The Act does not extend to the Supreme Court of the United States. This Act has established a self-

regulatory model for the US federal judiciary (other than the Supreme Court) to control judicial
misconduct.



(82)

NLIU Law Review

council containing its finding and recommendations.8 A petition could also be
made to the Circuit Judicial Council for review, in case the proposed screening
by the Chief Judge had to be questioned.9 At the State level, however, enforcing
a strict system of judicial accountability is comparatively easier as the judges
therein are chosen by popular vote, thus making them accountable to the other
wings of Government.10 Apart from the above Act, the United States also has
the ABA Model Code of Judicial Conduct, first introduced as the Canons of
Judicial Ethics in 1924.11 The latest ABA Model Code has been adopted
federally as well as by most States.12 Two Canadian provinces, including British
Columbia, have also adopted such formal codes.13

Canada too operates judicial accountability at both a federal as well as a state
level. At the federal level, the judicial accountability mechanism essentially
operates on a self-regulatory model based on the Canadian Judicial Council,
which was established in 1971 under the Judges Act.14 The Canadian Judicial
Council consists only of chief justices and associates and is chaired by the
Chief Justice of Canada.15 The Council’s work is mainly done through
committees, most importantly, the Judicial Conduct Committee.16 The Act does
not list down any procedure for filing a formal complaint, but the customary
method of filing a complaint is vide the Executive Director, who passes the
complaint on to the chief justice of Canada.17 It is the Chief Justice’s duty to
screen matters, and only if necessary, establish a committee for formal
investigation.18 The Provinces of Canada also follow the concept of a Judicial

8
 Supra note 2.

9 J.N.Barr & TE Willing, Decentralized self-regulation, accountability, and judicial independence
under the Federal Judicial Conduct and Disability Act 1980, 142 UNIVERSITY OF PENNSYLVANIA LAW

REVIEW 89-92 (1993).
10 Supra note 2.
11 American Bar Association, ABA Model Code of Judicial Conduct, 2007, available at http://

w w w . a m e r i c a n b a r . o r g / c o n t e n t / d a m / a b a / m i g r a t e d / j u d i c i a l e t h i c s /
ABA_MCJC_approved.authcheckdam.pdf (last visited June 13, 2011).

12 Supra note 2. For more on the model rules and ABA Codes, see William Freivogel, Chair,
Committee on Professional Responsibility, ABA Model Rules and the Business Lawyer, 2010,
available at http://apps.americanbar.org/buslaw/newsletter/0077/materials/ethics.pdf (last visited
on June 14, 2011).

13 Ibid. British Columbia’s Code of Judicial Ethics, produced in 1976, is the most detailed.
14 R.J. Scott, Accountability and independence, 45 UNIVERSITY OF NEW BRUNSWICK LAW JOURNAL 27

(1996). See also supra note 2.
15 Ibid. See Canadian Judicial Council, Mandate of the Canadian Judicial Council, 2010, available

at http://www.cjc-ccm.gc.ca/english/about_en.asp?selMenu=about_mandate_en.asp (last visited June
14, 2011).

16 Supra note 2.
17 Ibid.
18 Ibid. Where an inquiry committee is established, three members of the Council are designated to

‘investigate’ the complaint. (proceedings can be public or private) On completion, a report has to
be submitted to the Council.
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Council. There is only one fundamental difference between provincial and federal
councils of Canada. While the federal Judge can only be removed by a joint
address of the Houses of Parliament after recommendations from the Council,
the provincial Judicial Councils have a far wider range of disciplinary options,
ranging from simple warnings and reprimands to suspensions and removal.19

In Australia, on the other hand, the judge cannot be removed from office easily.
There is a Constitutional protection, like most common law countries, in terms
of appointment and tenure of all the judges. The judges can be removed on the
grounds of ‘proved misbehavior or incapacity’.20 Like Canada, Australia too
has no formal sanction for judicial accountability, other than removal.21  In New
South Wales, recently, a NSW Judicial Commission has been established for
the consideration of formal complaints.22 The Commission consists of ten
members and their duties include screening complaints, and recording those
which could justify the removal of a judicial officer.23 Such matters are referred
to a Conduct Division, whose duty is to inquire into the matter and recommend
a parliamentary consideration of the removal of the judicial officer.24 The Judicial
Commission itself does not perform any disciplinary functions.

Sweden, in stark contrast to all models enlisted above, incorporates a very
differently natured model of judicial accountability. This model is the model of
the Parliamentary Ombudsman. The Swedish Parliament25 appoints four such
Ombudsmen, whose duty is to ensure that public servants carry out their duties
competently and according to law. The Chief Parliamentary Ombudsman is
also responsible for the supervision of the courts, as well as for administration
of the office and for determining the main focus of its activities.26 The power of
the Ombudsman extends to intervening in cases where there are faults or
malpractices while the trial is in progress or in case when witnesses are mistreated

19
 Supra note 13. See also Canadian Judicial Council, Annual Report 1998-99, 1999, available at
http://www.cjc-ccm.gc.ca/cmslib/general/news_pub_annualreport_1998-1999_en.pdf (last visited
June 14, 2011).

20 The requirement is contained in the Commonwealth of Australia Constitution Act, S. 72 (1901)
and the Federal Court of Australia Act, Part II. Removal must be effected by the Governor General
on an address from both houses of parliament in the same sitting on either of the two grounds listed
above.

21 See JJ Spigelman, CJ, Judicial Ethics: Accountability and Education, 2004, available at http://
www.lawlink.nsw.gov.au/lawlink/supreme_court/ll_sc.nsf/pages/SCO_speech_spigelman_301001
(last visited June 13, 2011).

22 Judicial Commission New South Wales, Duties of the Judicial Commission, 2011, available at
http://www.judcom.nsw.gov.au/ (last visited June 13, 2011).

23 Ibid. See also supra note 20.
24 Ibid..
25 The Parliament of Sweden is officially called the Riksdag.
26 Supra note 13. See also, supra note 2.
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in court. The Ombudsman also has the further duty to supervise the decisions
of the courts though his intervention, in cases infrequent, unless a blatant error
is committed.27 In Sweden a judge can be held responsible for any act of neglect
or omission or any act falling outside his purview or as laid under the statute. It
is worthy to note at this juncture, that in most cases the supervision of the
Ombudsman extends only to the subordinate courts and that only in extremely
serious cases does the Ombudsman exercise his control over the Supreme
Court or the Supreme Administrative Court.28

The collective viewpoint of both international standards as well as the
mechanisms of judicial accountability in the above-stated countries can lead us
to the conclusion that in the modern world accountability is necessary, even
when the independence of that wing of the state is of utmost priority. Judicial
accountability has indeed taken its place in the arms of modern day governance.
The Constitutions of Canada, United States and Australia are very similar to
that of India. Our country imposes the same strict measures of independence
of judiciary as these countries. Yet, they have managed to incorporate model
codes of conduct as well as laws to deal with situations of misconduct or
incompetence on the part of the judicial officers. In a country where corruption
is raging wildly, there is no reason whatsoever to not give a covering code of
conduct even to the judiciary.

2. The Indian Perspective on Judicial Accountability and the Need for
a Watchdog on the Judiciary

The framers of the Indian Constitution had, in keeping with the impeachment
and removal provisions of other Constitutions of the world, also provided for
such provisions. However, judges of a High Court or Supreme Court can be
removed only in the extreme case of proved misbehavior or incapacity.29  Further,
under Article 235 of the Constitution, the High Court is vested with the right of
supervision over the subordinate courts. Thus, in this way the Constitution of
India has already managed to provide for judicial accountability without infringing
upon the independence of the judiciary.30

27
 Supra note 2.

28 Ibid. Under Swedish Constitution, Art. 8, Chapter 12, if a criminal act has been committed in the
course of official functions by a member of either of these superior courts, proceedings under the
Penal Code against the judge shall be brought before the Supreme Court by the Parliamentary
Ombudsman or by the Attorney-General.

29 Such impeachment can be done for High Court and Supreme Court judges under Art. 217 and 124
respectively.

30 Justice J.S. Verma, First S.Govind Swaminadhan Memorial Lecture, Madras High Court Bar, Judicial
Independence: Is it threatened?, January 29, 2010, available at http://www.hcmadras.tn.nic.in/
jacademy/articles/Judicial%20Independence-Is%20It%20Threatened-JS%20VERMA.pdf ( last
visited June 13, 2011).
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The ensuing debate today is whether the existing mechanism of judicial
accountability, as guaranteed under the Constitution of India, that of
impeachment, is adequate or not, for enforcing the judicial accountability of any
erring judge of a High Court or Supreme Court?31 Some recent events have
furthered this discussion which has led to the drafting of the Judicial Standards
and Accountability Bill, 2010.

In January 2000, on the occasion of the Golden Jubilee of the Supreme Court of
India, the then Chief Justice of India, Dr. A.S. Anand had proudly stated, “It is
a matter of pride and satisfaction that the Indian judiciary today enjoys
credibility far greater than the other two wings of the state.” A year later,
such a feeling of self-satisfaction was rudely shaken when the succeeding Chief
Justice, S.P. Bharucha, publicly lamented that “eighty percent of the judges in
the country were honest and incorruptible but a smaller percentage of them
was bringing the entire judiciary into disrepute.”32 Ever since that infamous
remark, judicial behaviour has been receiving attention.33 In practice, judges of
subordinate courts face disciplinary and removal proceedings through procedures
guided by the various High Courts. However, till today, no effective method for
disciplining judges of the higher judiciary has been devised. Initiation of such
proceedings among the echelons of the higher judiciary has been proved difficult
because of political reasons, as was witnessed during the impeachment motion
against shamed former Madras High Court judge Justice Veeraswami, who
had been found guilty of disproportionate assets in 199134. The inglorious episode
witnessed the sole Constitutional recourse i.e. impeachment motion, fail due to
political vendetta as MPs of the ruling party in the Lok Sabha abstained from
voting on the motion, thereby reducing the supporters of the motion to a minority,
and hence, making it impossible for the motion to be passed. Thus, the most
important need at this critical hour is to spirit in a capable mechanism which
prevents expectations of people from being belied and preventing the executive
from needlessly intervening in the impartial and non-partisan conduct of an
independent judiciary.

The judiciary is after all, nothing but a branch of the government, having equal
powers and position as the other two wings of the state. It is neither inferior nor
superior to any other wing. The independence of the judiciary does not excuse

31
 Ibid.

32 T.R.Andhyarujina, Disciplining the Judges, 2010, available at http://www.lawyersupdate.co.in/
LU/4/887.asp (last visited June 14, 2011).

33 T.Devidas & Hem Lall Bhandari, Judicial Accountability, 48  JOURNAL OF THE INDIAN LAW INSTITUTE, 94
(2006).

34 K.Veeraswami v. Union of India and Ors. 1991 SCC  (3) 655, at 659.
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the courts from compliance with appropriate standards of accountability.35

Independence of the judiciary simply helps define the appropriate standards of
accountability.36 Thus, the need for more stringent methods of judicial
accountability is evident from the parallel comparison with other similarly situated
countries as well as the recent debate and events leading to the arrival of such
a bill.

III. THE JUDICIAL STANDARDS AND ACCOUNTABILITY BILL 2010: A CODIFIED

CRUSADE AT RECLAIMING JUDICIAL ESTEEM

The Judicial Standards and Accountability Bill, 2010 (hereinafter ‘the bill’)
was tabled in Parliament on December 1, 2010 by the Hon’ble Minster for Law
and Justice, Mr. Veerappa Moily. The draft bill comprises of a total of fifty nine
sections divided into eight chapters. Its objectives are three fold: First, it lays
down enforceable standards of conduct for judges; second, it mandates judges
to declare details of their assets and liabilities as well of their spouse and children;
third, and most significantly, it creates a mechanism by which any aggrieved
person can complain against judges on grounds of their misbehaviour or
incapacity. The Bill envisages the setting up of a National Judicial Oversight
Committee, a Complaints Scrutiny Panel and an Investigation Committee for
looking into alleged charges of misbehaviour against a judge. As per a caveat
clause inserted, all frivolous complaints are liable for punishment. Therefore,
the primal issue that stands today before experts and analysts closely monitoring
the pros and cons of the bill is whether the provisions of the draft bill do by any
means upset the Constitutional principle of separation of powers, and, does that
in turn by any chance mystify the fine line between independence and
accountability of personnel occupying statutory positions in the judicial set-up
of the nation. The bill at present has been referred to the Department Related
Parliamentary Standing Committee on Personnel, Public Grievances, Law and
Justice, headed by Smt. Jayanthi Natarajan, Member, Rajya Sabha for
examination and reporting.37

35
See Roger K. Warren, Judicial Accountability, Fairness and Independence, COURT REVIEW, Volume
42(1), 4 (2005).

3 6 Ibid. See also Institute for the Advancement of the American Legal System, Shared Expectations:
Judicial Accountability in Context, 2006, available at http://www.du.edu/legalinstitute/pubs/
SharedExpectations.pdf (last visited June 14, 2011).

3 7 Department Related Parliamentary Standing Committee on Personnel, Public Grievances, Law
and Justice,  Suggestions Invited on the Judicial Standards and Accountability Bill, 2010, 2010,
available at http://164.100.47.5/newcommittee/press_release/press/Committee%20on%20
Personnel,%20PublicGrievances,%20Law%20and%20Justice/JSA%20Bill.pdf (last visited June 13,
2011).
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Article 50 of the Constitution of India provides for separation of powers between
the executive and the judiciary. The Indian judicial setup comprised of a Supreme
Court and eighteen High Courts, covering a jurisdictional area spanning more
than two million square miles of the Indian territory and over its one billion
inhabitants is arguably the most powerful judiciary in the world.38

1. Involving Non-Judicial Members in the Removal Procedure: The Trends
Up Till Now

There has always been an ensuing debate among legal luminaries, scholars,
former judges and senior advocates etc. about the viability of having non-judicial
members as panelists on review commissions constituted to track workings of
the judiciary.39 The suggestion for a National Judicial Commission comprising
solely of members from the judiciary was first mooted by the Law Commission
of India in its 80th Report40 and rationalized later in the 120th Report41. Jurists
themselves have always stood in favour of the proposition of being reviewed by
no one, except their peers42.

The present bill has been majorly framed along the lines of the Judges (Inquiry)
Bill, 2006 which lapsed in 2009 due to dissolution of the 14th Lok Sabha. The
lapsed bill of 2006 contained the essential features of the U.S. Judicial Council
Act, 1980 with regard to accountability of judges being reviewed by the fellow
judges themselves. It was for the first time in the country’s history, that such
sweeping reforms were introduced to make judiciary more accountable and
check alleged corruption in the country through the evolvement of 2006 Bill.43 A
close observation reveals that the framework adopted by the current draft bill is
nevertheless, deficient to an extent, as compared to mechanisms adopted in the

38
 Fali Nariman, Protect Integrity, Independence, September 25, 2004, available at http://
www.tribuneindia.com/2005/specials/tribune_125/main4.htm (last visited June 14, 2011).

39 The 67th Constitutional (Amendment) Bill, 1990 proposed the creation of a National Judicial
Commission composed of serving judges headed by the CJI for judicial appointments. The Bill was
not passed but the Supreme Court, however, mandated such a creation in Supreme Court Advocates-
on-Record Association v. Union of India, 1993 (4) SCC 441, at 458 which stated that the
President had to consult the serving judiciary alone in appointing judges.

40 Law Commission of India, Eightieth Report on The Method of Appointment of Judges, June 9,
2011, available at http://lawcommissionofindia.nic.in/51-100/Report80.pdf (last visited June 14,
2011).

41 Law Commission of India, One Hundred Twentieth Report on Manpower Planning in Judiciary: A
Blueprint, June 9,2011, available at http://lawcommissionofindia.nic.in/101-169/Report120.pdf
(last visited June 14, 2011).

42 Hon’ble Justice A P Shah, former Chief Justice, Delhi High Court, had once remarked, “Probing
should be left to the judiciary itself because it is members of the judiciary who understand and are
fully aware of the standards required for judges to be observed. Members of the legislature may
have their own personal vested interests.”

43 Raveen Thukral, The Truth and the Myth, THE HINDUSTAN TIMES, March 20, 2006.
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past by judicial bodies to serve purposes alike. In 1997, the Supreme Court of
India had set up its own ‘in-house procedure’44; the ‘Inquiry Committee’ /
‘Empowered Committee’, headed by Hon’ble Justice S.C. Agarwal for taking
suitable remedial action against Judges who, by acts of omission or commission
had breached the ‘Universally Accepted Values of Judicial Life.’ The Committee
consisted of four judges from the apex court and one Chief Justice of a High
Court other than the High Court to which the judge in question belonged. It also
provided for a complaint mechanism, through which any person could file a
complaint against a judge. The Law Commission of India in its 195th Report45

reviewing the 2006 Bill stated that ‘oversight of judges should be with a committee
composed solely of the serving judiciary, similar to systems prevalent in other
countries including the United States, the United Kingdom, Canada, Germany
and Australia where judicial oversight is controlled by the judiciary.’ The
Parliamentary Standing Committee, however, taking a contrary view concluded
its report on the 2006 Draft Bill by recommending a ‘broad-based committee’46

to be created consisting of members from the bar, the executive, as well as the
legislature. Such an approach was seconded by the National Advisory Council
(NAC) which further suggested that recommendations of such a committee
would be binding on the President. For the same, amendments to the Constitution
were also proposed.47

In the backdrop of such discrepant and contrasting views, the present bill has
been drafted. The framers have tried to include suggestions from both extremes
to create a mechanism best suited to the Indian context. The Oversight
Committee as it stands today in the draft Bill consists of three judicial members
and two non-judicial members; the two non-judicial members being the Attorney

44
 ‘Restatement of Values of Judicial Life’: One of the two resolutions that was adopted by the
Supreme Court at a Full Court Meet on May 7, 1997. It listed a 16-point code of conduct for
members of the higher judiciary. The committee believed a complaint against a Judge could be dealt
with at the appropriate level within the institution, the allegations being examined by his peers and
not by an outside agency, thereby maintaining the independence of the judiciary. It was assumed
that the awareness of a machinery for examination of complaints against a Judge would preserve
the people’s faith in the independence and impartiality of the judicial process. It was inspired by
a resolution passed in the Chief Justices’ Conference held at New Delhi on September 18-19, 1992.

45 Law Commission of India, One Hundred Ninety Fifth Report on The Judges (Inquiry) Bill, 2006,
June 9, 2011, available at http://lawcommissionofindia.nic.in/reports/Report195.pdf (last visited
June 14, 2011).

46 Parliamentary Standing Committee on Personnel, Public Grievances, Law and Justice,  Twenty First
Report on the Judges (Inquiry) Bill, 2006, June 12, 2011, available at http://www.prsindia.org/
uploads/media/Judges%20(Inquiry)%20/scr1187945081_Judges_Inquiry_Bill.pdf (last visited June
14, 2011).

47 National Advisory Council, Concept Papers: A National Judicial Commission: Judicial
Appointments and Oversight, June 12, 2010, available at http://nac.nic.in/concept%20papers/
Judicial_Commission.pdf (last visited June 14, 2011).
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General (appointed by the executive), and an eminent person to be appointed
by the President (executive’s nominee). There is no member of the legislature
in any of the authorities proposed in the Bill. However, irrespective of best
efforts of the framers, the committee composition does throw up certain intriguing
questions.

2. Composition of the Various Committees

Clause 18 of the bill provides for a ‘Judicial Oversight Committee’ consisting of
five persons with two serving and one retired judge, an appointed eminent person
and the Attorney-General of India. The contentious issue that emerges herein
relates to the presence of the Attorney-General on the Oversight Committee,
which has been termed ‘highly suspect’48. The Attorney-General (hereinafter
‘AG’) is the government’s primary lawyer and is duty bound to appear on its
behalf before the court in every matter. It is of relevance to note that often on
occasions, the possibility of the AG’s appearing before the very judge against
whom a complaint has been lodged cannot be ruled out. Ensuing of such
circumstances would amount to a ‘serious conflict of interest, which violates
the model rules of professional ethics in the legal profession.’49, as the AG,
being an ex-officio member of the Oversight Committee would be investigating
the charges of misbehavior on one hand and concurrently pleading before the
same polemic jurist on the other.

Clause 10 of the draft bill provides for a ‘Complaints Scrutiny Panel’ to be set
up in the Supreme Court50 as well as High Courts51 consisting of three members,
two of whom will be sitting judges of the same court as the judge against whom
the complaint is filed. Herein lies another disputative clause.  Since the investigating
personnel would be colleagues of the accused, being sitting members of the
same court, it is in all likelihood that such a position of conflict will influence
their conduct. Shah affirms that ‘It would be difficult for judges to dispassionately
decide a case against one of their own sitting with them day in and day out.’52 It
is thus the humble submission of the authors, that in a committee where decision
making would be as easy as having a consensus (god-forbidding, a collusive
one) among the accused’ two colleagues resulting in a simple majority, it would
not be prejudicial and premature to opine that findings of such a committee

48
 Ajit Prakash Shah, Judicial Standards and Accountability Bill 2010, THE HINDU, March 29, 2011.

49 ‘No Judge shall sit in any case wherein he may be interested, or where either of the parties[judge-
counsel] may be connected’ MICHAEL DAVIS, ANDREW STARK, CONFLICT OF INTEREST IN THE PROFESSIONS 23-
48 (Oxford University Press, 2001).

50 See Clause 11.
51 See Clause 12.
52 Supra note 47.
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would be biased and in most cases result in exculpation. Moreover, there lies no
review mechanism by a higher authority for complaints which as per the opinion
of the Scrutiny Panel, having no merit, are dismissed. Such inadvertence is
prima facie erroneous, liable of germinating arbitrary practices and giving rise
to speculations and conjectures.

Furthermore, under Clause 22 of the bill, the composition and tenure of the
‘Investigation Committee’ is undefined and entirely left upon the prerogative of
the Oversight Committee. The issue therein that needs pondering over is that
whether rendering of such uncontrolled and extensive powers upon a select set
of individuals, that too whose selection has been questioned previously, as in the
paragraphs above, not set a dangerous precedent akin to the grave miscalculation
committed by the framers in relation to the Oversight Committee member
composition. Such vagueness in the draft language leads us to ‘imagine and
foresee a lay person(s) without any knowledge, reputation and experience being
part of an inquiry against a sitting judge of a superior court.’53 Such an avertable
situation would undermine the sanctity of an independent judicial establishment,
an institution revered and respected in all democratic and liberated societies of
the world.

3. Imposition Minor measures: Does It Expunge High Moral Ground
Held By Judges

The Constitution of India under Article 124(4) allows for a judge’s removal
solely on grounds of ‘proved misbehaviour’. However, ‘misbehaviour’ as such
has not been defined anywhere in the Constitutional text. The Bill by laying
down a strict and specific definition under Clause 2(j) has sought to remove the
ambiguity engulfing the term. More often, conduct of a Judge does not always
warrant a removal. In such cases, desirably, an investigation and imposing of
disciplinary measures to reign in ‘undesirable behaviour’ not necessarily
amounting to ‘misbehaviour’ is necessitated. Till date, no procedure exists in
our legal system to check such deviant behaviour. ‘The impeachment procedure
is impractical and there is no scope for corrective action.’54

The 2010 bill is a novel initiative in this direction as under ‘Chapter VI (E):
Penalties On Conclusion of Inquiry’, the bill allows for minor measures to be
imposed by the Oversight Committee, such as issuing advisories, warnings,
censuring the judge, private or public admonishment, removal of work, seeking

53
 V. Eshwar Anand, Restore People’s Faith, THE TRIBUNE, January 9, 2011.

54 Judging the Judges, THE PIONEER,  November 21, 2006.
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of voluntary retirement etc. The Law Commission of India in its 195th Report
has viewed the imposition of ‘minor measures’ as an in-house process, ‘not
amounting to encroachment by the executive or the legislature.’55 Such measures
were also advocated in the Report of National Commission for Review of the
Constitution of India of 2001 headed by former Chief Justice of India, Justice
M.N. Venkatachaliah.56 The U.S. Constitution also provides for a supplement
procedure to the impeachment process in the ‘The Judicial Councils Reform
and Judicial Conduct and Disability Act of 1980’ which lays a method by which
federal judges can be effectively disciplined by their own peers for complaints
which do not warrant removal.57

The contentious issue here is whether the moral high ground held by judges is
threatened by the imposition of such measures. The answer lies in the Supreme
Court’s verdict in C Ravichandra Iyer vs Justice A.M. Bhattacharjee58.
Speaking through Hon’ble Justice K. Ramaswamy, the court opined that ‘in-
house peer review procedure can be laid down by the judiciary for correcting
misbehaviour or deviant behaviour, where the allegations do not warrant removal
of a judge.’

“In spite of their wisdom, the integral component of judicial accountability
has not been designed by our founding fathers with a sense of principled
pragmatism.”59

-Justice VR Krishna Iyer

4. Complaints Against Judges By ‘Any Person’

The bill replaces the Judges (Inquiry) Act, 1968 which hitherto laid down the
procedure for investigation into allegations of misbehaviour or incapacity of
Supreme Court and High Court judges. The bill has brought in a major procedural
modification by allowing ‘any person’60 to file a complaint. Thus, what could
hitherto be done only by a hundred or more members of the Lok Sabha or fifty
or more members of the Rajya Sabha can now theoretically be done by only
one person. The larger issue thus stands, whether a single individual should be
as much empowered to question the ever-sanctimonious position of the judiciary
by usurping the powers of the executive. Notably, it has been repeatedly

55
 Supra note 44 at 5.

56 Ibid. at 7.
57 Ibid. at 56.
58 1995 SCC (5) 457, at 461.
59 K MAHESH & BISHWAJIT BHATTACHARYYA, JUDGING THE JUDGES, 125 (Gyan Publishing House) (1999).
60 See Clause 7; It brings in the ‘complaint procedure’ in addition to the pre-existing ‘reference

procedure’.
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expressed by experts that a strong judiciary without corruption is need of the
hour. “The judiciary is rife with all sorts of irregularities and the government
needs to tackle it on a war footing,” says Magsaysay winner Arvind Kejriwal.
Moreover, it would be antithetical for the judiciary to be opposing any anti-
corruption measure at a time when judges themselves in recent weeks have
been engaged in dealing with numerous scams and graft cases, trying to cleanse
the administrative setup of the country, with unprecedented public opinion riding
in their favour. With a stiff pecuniary punishment and an arduous jail term riding
on frivolous complaints, chances of misuse of this provision seem remote.

As per the bill provisions, once the Oversight Committee is able to garner enough
proof pertaining to the judges’ ‘misbehaviour’ would its report be forwarded to
the President61 following which the need would arise for the Speaker’s consent
of having the motion for removal initiated at the floor of the House. It is only at
this later stage that the question of constitutionality comes into the picture. Ajit
Prakash Shah has remarked that ‘the Bill has been cleverly disguised to be
permitted under Article 124(5)’62. This is justifiably so, since clause 48(3) of the
bill necessitates garnering “majority of the total membership of that House
along with not less than two-thirds of the members of that House present
and voting” as provided under Articles 124(4) and 217 of the Constitution.
Thus, with the final approving power remaining with the Parliament, the bill has
not subverted Constitutional process and has harbored in a welcome change by
handing certain degree of power in the hands of the court to investigate these
charges. Thus, by upholding honorary concepts of ‘peer review’ and ‘judicial
independence’ the bill lays a framework that is very much functional within the
existing laws of the land.

5. Disclosure of Assets: An Attack on Judicial Independence?

The 2010 draft bill makes it mandatory for judges to declare assets, which is a
noticeable change from the earlier lapsed 2006 bill. Earlier, efforts to give effect
to the same, through The Judges (Declaration of Assets and Liabilities) Bill,
2009 in Rajya Sabha, had failed due to opposition from certain sections of the
MPs.

“The public will be watching not only a judge’s work on the bench, but
also how he behaves in private life. All such aspects would determine his
reputation as an impartial and just judge.”63

61
 See Clause 45.

62 Supra note 47.
63 P. JAGANMOHAN REDDY, THE JUDICIARY I SERVED, 75 (Orient Longman) (1999).
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Disclosure of statements of judges and their subsequent publishing is carried
out by justices of the Supreme Court in the world’s oldest democracy, the USA.
This is an influential precedent and suggests that it would not be inappropriate
to have a similar mechanism in place, also in the world’s most populous
democracy, India.64 Under Section 21 of the Indian Penal Code, judges are
stated to be ‘Public Servants’ and hence must be accountable to the society.65

Also, the Chief Justice of India has been held to be a public authority under the
RTI Act and his office has been declared as “public authority”.66

The most recent wrongdoings affecting the judiciary’s reputation have all been
related to financial wrongdoings, namely the impeachment proceedings instituted
against Justice Soumitra Sen of the Calcutta High Court, inquiries against Justice
Dinakaran of the Karnataka High Court, the cash-at-door scam, the Ghaziabad
PF Scam etc. Now, is thus the opportune moment for the legislature to bring in
a statutory declaration that prevents judicial reputation from being shaded further
in the eyes of the public and lay rest all clamors demanding an accountability
mechanism overseeing the judiciary.

IV. JUDICIAL ACCOUNTABILITY AND INDEPENDENCE OF THE JUDICIARY

Independence of the judiciary is one of the most essential fundamentals of a
democracy, and that is exactly what the framers of our Constitution had in
mind, when they created the three organs of state- the legislature, the executive
and the judiciary. The independence of the judiciary is a necessary concomitant
of the power of judicial review under a democratic Constitution.67 The problem
arising whenever a mechanism of judicial accountability is introduced is that it
risks lowering of judicial independence. The imposition of judicial accountability
will mean the judiciary being answerable to a third body. Thus, unless this body
is chosen from completely different and impartial parameters, there is a likely
chance that the judiciary will be under the supervision of some other body of
the legislature or the judiciary or a mix of both. This can make serious inroads
into the concept of independence of the judiciary, which is guaranteed under
the Constitution under by the method of judicial review in Articles 13, 32, 136,
141, 142, 226 and 227, as well as be violative of the basic structure of the

64
Supra note 37.

6 5 A.G. Noorani, Above the Law,25 THE FRONTLINE, 17 (2008).
6 6 P.V. Narasimha Rao v. State AIR 1998 SC 2120, at 2126.
6 7 The foundation for judicial review without a specific provision under the American Constitution

was laid by Marshall, C.J. in 1803 in Marbury v. Madison.



(94)

NLIU Law Review

constitution.68 Apart from this, under the Directive Principles of State Policy,
Article 50 clearly mentions that the judiciary should be separate from the
executive in order to maintain its independence. The function of the judiciary is
to be a watchdog for protection of the rights enshrined under the Constitution of
India. A further scrutiny on it could render the whole objective of independence
of the judiciary corruptible.

In simple words, judicial independence means that the judiciary should be free
from improper control, influence, or interference in the decision-making of cases
as well as in its administration and management tasks.69 The goal of judicial
independence is to ensure that the country moves forward in keeping with the
tenets of its Constitution. It is simply a means to the end, and not an end in itself.
The objective of judicial independence is thus, to promote fairness, by having
decisions based on rationale and facts, put along with evidence and law, to be
immune from the influenced exerted by any external factors.70

Thus, we see that though independence of the judiciary is of utmost importance,
even the judiciary and the judges, along with every public functionary in a
democracy, has to be accountable to a political sovereign i.e. the people of
India.71 In a nutshell, it is thus submitted that judicial accountability indeed being
an important part of the basic tenet of judiciary independence warrants that, its
inbuilt mechanism of enforcing judicial accountability also be of such a nature
that it preserves such independence.72 Thus, judicial accountability is indeed an
end in itself, unlike the concept of judicial independence.73 Accountability applies
to all three branches of the government, and it is indeed a method of providing
checks and balances on any sector that can be unduly influenced. The judiciary
is not exempt from the requirement of accountability to the people it serves for
the proper performance of its duties. The United Nations has made this position
very clear, when it set out the model standards in its ‘Basic Principles on the
Independence of the Judiciary’.74 This has been furthered in the ‘The Beijing
Principles on the Independence of the Judiciary, 1997’ adopted at Manila
by the Chief Justices of the Asia Pacific Region. In India too, ‘The Bangalore
68 Judicial review and independence of the judiciary was recognized as a basic feature forming an

indestructible part of the basic structure of the Constitution pursuant to the decision in Keshavananda
Bharti AIR 1973 SC 1461.

69 See supra note 34. See also, Jaan Ginter, Judicial Independence and/or Efficient Judicial
Administration, Juridica International Vol. XVII (2010).

70 Ibid.
71 Supra note 29.
72 Ibid.
73 Supra note 34. See also, Charles G. Geyh, Judicial Independence, Judicial Accountability, and the

Role of Constitutional Norms in Congressional Regulation of the Courts in INDIANA LAW JOURNAL,
VOL.78:153 (2003).

74 Supra note 4.
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Principles of Judicial Conduct, 2002’ has laid down three considerations for
judicial accountability: judicial independence, both individual and institutional, as
a prerequisite to the rule of law; impartiality, not only to the decision itself but
also to the process; integrity; propriety, and the appearance of propriety; equality
of treatment to all; competence and diligence.75 It concludes with the need for
effective measures to be adopted to provide mechanisms to implement these
principles.76

Thus, to conclude this segment, we must say that, though in the recent past
there has been a clamour for judicial accountability, such a demand must be
properly channelised so that an effective mechanism of judicial accountability
can be established which does not erode the basic concept the independence of
the judiciary. The number of judges, against whom such steps would have to be
taken might be expected to be a fairly small number as against the number of
judges sitting in various court-rooms of India.77 However, in this attempt, the
vast majority of honest judges should not be embarrassed, nor should the pedestal
of the judiciary be eroded upon. A balance must be sought between
accountability and independence so that both can be given effect to.78 It is for
certain that once the mechanism for accountability at the higher judiciary level
is declared transparent and its integrity assured, the Higher Courts will be able
to manage the lower courts by virtue of their powers under Article 235. The
accountability of the Higher Judiciary thus, must be set keeping in mind the
equilibrium which has to be reached with respect to independence, so that neither
erodes the other.

V. CONCLUSION

The history of judicial accountability in various countries has been diverse. Judging
the judges, at a first look, may seem like an impossible phenomenon, without it
encroaching upon the fundamental tenet of every democracy- that of the
independence of the judiciary. However, an analysis of international standards
as well as models of select countries and their judicial accountability
mechanisms, has led us to believe that it is indeed possible. Even in a democracy

75
See also, Greg Mayne, Judicial Integrity: The Accountability Gap and the Bangalore Principles,
2010, available at http://www.baselgovernance.org/fileadmin/docs/pdfs/Publications/
GCR_Chapter_3_final.pdf (last visited June 14, 2011).

76 United Nations Office on Drugs and Crime, The Bangalore Principles of Judicial Conduct, 2002,
2002, available at http://www.unodc.org/pdf/crime/corruption/judicial_group/
Bangalore_principles.pdf (last visited June 13, 2011).

77 Supra note 29.
78 Ibid.
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like India, to impose a mechanism of judicial accountability without making
inroads into the independence of the judiciary is definitely possible. The closeness
of the Indian Constitutions to those of the United States, Canada and Australia
can lead us to understand that implementing such a mechanism in an Indian
scenario will not be too difficult. The potential need for such a watchdog even
for the judiciary can be understood from the recent developments in India.

The Judicial Standards and Accountability Bill, as we have noted, draws
inspiration from the fundamental laws of the three legal systems mentioned
above. All these legal systems pride themselves on having judicial oversight
committees comprised only of judges, thereby leaving placid the volatile debate
of intruding judicial independence. India, like most other common law countries,
as illustrated in the case of Australia, has a strict Constitutional protection, in
terms of appointment and tenure of judges. The most limited grounds exist for
their removal, such is the reverenced position conferred. Open to variation
depending on the situation fronted, opinions both in favour as well as anti are
licensed to be voiced. The core areas from the revolutionary Judges (Inquiry)
Bill, 2006 have been placed succinctly in the text of the 2010 bill, in areas most
needed. The air of influence created by the disgraceful outcome of the 1991
Veeraswamy impeachment motion, followed by the 1997 Supreme Court
declaration has all had its elicited impact to help the reformatory movement
favouring judicial accountability reach the peak heights on which it today stands.

That accountability may encroach upon independence has always been a cause
for worry, while implementing strict accountability standards for the judiciary.
However, as has been previously noted, though independence is a strict criteria
for the functioning of a democracy, the judiciary cannot be stated to be infallible.
Misconduct and incompetence is a strict possibility, and at such stages such
defaults cannot be ignored merely because imposing a strict judicial accountability
mechanism may infringe upon its independence. A judicial accountability
mechanism is essential, as has been indicated by the steps for impeachment of
judges listed in the Constitution of India. If accountability was to be given no
regard, the Constitution would have enshrined no such provision for impeachment.
Such misconduct or incompetence or negligence, thus, has to be analyzed, and
this is only possible through an efficient judicial accountability mechanism. The
body which carries out this function of maintaining judicial accountability,
however, has to be an impartial one and not be a part of the legislature or the
executive wings of the Government. Creation of such a body may lead to
undermining the stature of the judiciary. On the other hand, if the body chosen
is a neutral or an impartial body, it can prevent or regulate such adverse conduct
and take effective steps to prevent it. Thus, to preserve the foundations of
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democracy and also have a system of checks and balances, such a neutral
judicial accountability system is most needed.

The 2010 draft bill has been most criticized on these very crucial aspects; that
of not being able to create an independent review mechanism and which lacks
prospects of gaining the confidence and deference of the general public for its
foreseeable unbiased approach. The presence of executive members like the
Attorney General and non-judiciary members, i.e. ‘eminent personality’ has
been looked at suspiciously by experts and condemned. It has been felt that the
enacting Government in power is discreditably attempting to commandeer the
role of lording over judges, whereas it has time and again been believed and
expressed in legal circles that judges should be reviewed by judges themselves
as they are best placed to observe, being aware of their ethical standards of
conduct. Thus, these highlighted grey areas of the bill quoting controversy need
to be re looked into and re-assessed if the desired and ideated far-reaching
results of the proposed legislation are to be achieved. For the bill to succeed in
the role envisaged, and be the sole judicial reformatory medium in Indian
Constitutional history, attaining the affirmation and approval of experts is of
utmost importance.

The guiding principle thus must always be to strike the most appropriate balance
between the two competing principles of accountability with independence and
impartiality and evolve an auroral arrangement best suited to our constitutional
setup that is uniquely Indian in nature. Judges must lead the way in setting an
everlasting example for ministers, parliamentarians and bureaucrats to follow.
Only then we can move forward towards an ideal, corruption-free society,
envisaged by the framers of the Constitution.
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THE ORIGIN AND SOURCES OF THE JUDICIAL STANDARDS AND

ACCOUNTABILITY BILL, 2010

-Aditi S. Verghese & Albin G. Thomas1

ABSTRACT

In the wake of a perceptible increase in the
number of allegations raised against judges of
the higher judiciary, there have been efforts to
overhaul the mechanism by which judges are
monitored. The most recent of these is the Judicial
Standards and Accountability Bill, 2010 which was
introduced in the Lok Sabha on 1st December
2010, by M. Veerappa Moily.

The Constituent Assembly limited the power of the
legislature to regulate the procedure for removal
of a judge under Article 124(5). The current
Judges (Inquiry) Act, 1968 reflects that. The Bill
intends to repeal the existing Act which lays down
the procedure by which judges of the higher
judiciary may be removed, and replace that
mechanism with a less cumbersome one. In the
years since Independence, the process for
impeaching a judge has only been invoked once.
The impeachment motion against Justice
Ramaswami did not receive the required majority
in the Lok Sabha as the Congress decided to
abstain from voting.

Aside from laying down a procedure for the
removal of a judge, the Bill makes it mandatory
for judges to declare their assets and liabilities.
It also lays down legally binding judicial
standards.

This paper deals with the theoretical debate
between judicial independence and judicial
accountability and its applicability in the current

1
 Fifth year, National Law Institute University, Bhopal.
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situation. It examines the different aspects covered
by the Judicial Standards and Accountability Bill
and the sources from which they are derived.
Understanding the contexts in which the various
parts of the Bill were formulated will help shed
light on the shape it has taken today and the way
in which it will be implemented.

I. Introduction

The Indian Judiciary has been facing much condemnation, with a number of
corruption charges being levied against its judges. The impeachment of Justice
Soumitra Sen of the Calcutta High Court and Chief Justice P.D Dinakaran of
the Sikkim High Court, accused of corruption during his tenure at the Karnataka
High Court, are at various stages. There is a Rs. 23 crore Provident Fund scam
in which a retired Supreme Court judge, several sitting and former judges of the
Allahabad High Court, as well as those of the subordinate judiciary are allegedly
involved.2 The key accused turned approver, who was providing links to the
investigating authority, died under mysterious circumstances in jail. In an unrelated
order given by the Supreme Court on 26th November 2010,3 Justice Markandey
Katju and Justice Gyan Sudha Mishra observed that it can be said “that something
is rotten in the Allahabad High Court, as this case illustrates”4.

Consequently, there has been felt a need to bring in legislation to impose a
certain standard of accountability on judges. In an attempt to fulfil this need, the
Judicial Standards and Accountability Bill, 2010 (“the Bill”) was introduced in
the Lok Sabha on 1st December 2010, by M. Veerappa Moily, then Minister for
Law and Justice.

The Bill purports to be enacted under Article 124(5) of the Constitution, which
is reproduced below along with clause (4):

“(4) A Judge of the Supreme Court shall not be removed from his office
except by an order of the President passed after an address by each House
of Parliament supported by a majority of the total membership of that

2
 V. Eshwar Anand, Corruption in Judiciary: Time for Action, December 3, 2010, available at http:/

/www.tribuneindia.com/2010/20101203/edit.htm#6 (last visited July 15, 2011).
3 Raja Khan v. U.P. Sunni Central Waqf Board and Anr. ((SC Suppl) 2011 (1) CHN 206: 111 (2011)

CLT 522: 2011 (I) OLR (SC) 552: 2011 112 RD 438).
4 (SC Suppl) 2011 (1) CHN 206, 206.
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House and by a majority of not less than two-thirds of the members of that
House present and voting has been presented to the President in the same
session for such removal on the ground of proved misbehaviour or
incapacity.

(5) Parliament may by law regulate the procedure for the presentation of
an address and for the investigation and proof of the misbehaviour or
incapacity of a Judge under clause (4).”

Dr. M.R. Madhavan, a member of the team at PRS Legislative Research5,
explained the structure of the Bill and the origin of its constituent parts in the
following words:

“There are three parts to the Bill - firstly, judges need to declare their
assets and liabilities, secondly, it defines certain standards for judges,
and thirdly, it provides a process for the removal of judges from office.
The third part was provided in a draft Bill (the Judges Inquiry Bill, 2006)
that lapsed, and this Bill has similar provisions with some changes. The
first part arose out of a particular Right to Information case and the
judgment of the Delhi High Court. The second part, the standards, exists
as part of a Supreme Court resolution.”6

This paper attempts to look into the propriety of the enactment of the Bill under
Article 124(5) of the Constitution and to also cover the draft Judges Inquiry Bill,
judgements and Supreme Court resolution that shaped the provisions of the Bill.

The Structure of the Judicial Standards and Accountability Bill,

2010

The Bill was formulated with an objective to lay down judicial standards, to
establish a ‘credible and expedient mechanism’ to look into complaints against
judges of the higher judiciary and to regulate the presentation of an address by
Parliament to the President for the removal of a judge. The term ‘judicial
standards’, used here, refers to those values expounded in Section 3 and in the
Schedule to the Bill7 and will be discussed in further detail in one of the following

5
 PRS Legislative Research is an independent research initiative which works with Members of

Parliament to produce legislative and policy research. It is one of the only bodies that tracks new
Bills and the working of the Parliament.

6 MyLaw, The Judicial Standards and Accountability Bill, February 26 2011, available at
http://www.mylaw.net/Article/The_Judicial_Standards_and_Accountability_Bill/ (last visited June

15, 2011).
7 Judicial Standards and Accountability Bill (2010), Section 2(h).
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sections. The term ‘misbehaviour’ is explained definitively in the Bill and includes
‘the wilful breach of judicial standards’8, while the term ‘incapacity’ is defined
to mean permanent physical or mental incapacity.9

The Bill first clarifies the meaning and scope of the term judicial standards
under Section 3, read with the Schedule. Chapter III deals with the declaration
of assets and liabilities of judges. The Bill then goes on to describe the process
by which a complaint may be made against a judge on the grounds of
misbehaviour or incapacity and the manner in which such a complaint is dealt
with by the Oversight Committee, the Scrutiny Panel, and the investigation
committee. The Oversight Committee is composed of a retired Chief Justice of
India, a judge of the Supreme Court, the Chief Justice of a High Court, the
Attorney General of India and an eminent person nominated by the President.

It is provided that the Oversight Committee shall, if it believes there is proof of
misbehaviour or incapacity that warrants the removal of the judge, advise the
President that the former be removed and the President makes the reference
to the Parliament. Chapter VII lays down the procedure for presenting an address
for the removal of a judge. Where the Oversight Committee finds that the
alleged misbehaviour is sufficiently proved but does not warrant the removal of
the judge, it may issue advisories and warnings. Finally, Chapter VIII deals with
offences and penalties and aims to prevent interference in the working of the
Oversight Committee, keep complaints confidential, and deter frivolous or
vexatious complaints.

The Bill and Article 124(5) of the Constitution

The first question raised in this article is the propriety of the enactment under
Article 124(5) of the Constitution. In order to answer this question, the scope of
the bill must be studied alongside the scope of the power allowed to the Legislature
under the relevant constitutional provision.

Article 124 of the Indian Constitution establishes the Supreme Court of India
and makes provision for the appointment and removal of Supreme Court judges.
Clause (4) lays down that a judge of the Supreme Court can only be removed
by impeachment in Parliament, and how impeachment occurs.

For the impeachment of a judge of the Supreme Court or a High Court, the
following must be fulfilled. There must be an address by each House of

8
 Judicial Standards and Accountability Bill (2010), Section 2(j).

9 Judicial Standards and Accountability Bill (2010), Section 2(d).
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Parliament for the removal of the judge on proof of misbehaviour or incapacity.
The address by each House must be ‘supported by a majority of the total
membership of that House and by a majority of not less than two-thirds of the
members of that House present and voting’10. The address must be made to the
President in the same session. Article 217 deals with the appointment and sets
out the conditions of office of a High Court judge. Proviso (b) to clause (1)
states that ‘a Judge may be removed from his office by the President in the
manner provided in clause (4) of Article 124 for the removal of a Judge of the
Supreme Court’.

Clause (5) of Article 124 empowers Parliament to regulate by law, (a) ‘the
procedure for the presentation of an address’ and (b) the procedure ‘for the
investigation and proof of the misbehaviour or incapacity’ of the judge of the
Supreme Court. Hence, these are the only two aspects of the process of removal
that can be legislated upon. At the same time, the Supreme Court, in Sub-
Committee on Judicial Accountability v. Union of India and Ors., stated:

“[T]he policy appears to be that the entire stage up to proof of
misbehaviour or incapacity, beginning with the initiation of investigation
on the allegation being made, is governed by the law enacted under Article
124(5) and in view of the restriction provided in Article 121, that machinery
has to be outside the Parliament and not within it and the Parliament
comes in the picture only when a finding is reached by that machinery that
the alleged misbehaviour or incapacity has been proved.”11

At present, the laws enacted under this clause are the Judges (Inquiry) Act,
1968 and the Judges (Inquiry) Rules, 1969. In 2005, the government formulated
the Judicial (Inquiry) Bill and, following the submission of a report by the Law
Commission, revised it as the Judicial (Inquiry) Bill, 2006. The revised Bill adopted
almost all the suggestions made by the Law Commission.12 It sought to repeal
the 1969 Act and lay down an entirely new procedure for removal. However,
the Bill lapsed.

The present Judicial Standards and Accountability Bill borrows much from the
2006 Bill with regard to the removal of judges. However, it goes beyond what is
specified in Article 124(5) and indeed, the 2006 Bill itself, in the sense that it

10
 Constitution of India, Article 124(4).

11 1991 (4) SCC 699, 744.
12 PRS legislative Research, Legislative Brief – The Judicial Standards and Accountability Bill,

2010, 2011, available at http://www.prsindia.org/uploads/media/Judicial%20Standard/
Final%20Brief%20for%20printing%20-%20Judicial%20Standards%20and%20Accountability
%20Bill%202010.pdf (last visited June 15, 2011).
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also lays down judicial standards and the disclosures that judges have to make.
Bearing in mind that Article 124(5) only allows Parliament to legislate upon the
procedure to be followed in two aspects of the process of impeachment, it may
be stated that the framers of the Constitution sought to limit the scope of legislation
on this aspect.

Declaration of Assets and Liabilities

On 7th May 1997, in a Full Court Meeting of the Supreme Court, it was resolved
that every judge would make full disclosure of his assets in the form of real
estate or investments. This resolution, however, had no binding effect legally.
The Bill, under Chapter III, requires judges to declare their assets and liabilities.
This particular aspect of the Bill arose out of a particular Right to Information
case13 and a subsequent judgement of the Delhi High Court14. Both the Chief
Information Commission (“CIC”) order and the Delhi High Court judgement
upheld the contention that judges must disclose their assets. On 3rd August
2009, Judges (Declaration of Assets and Liabilities) Bill, 2009 was introduced
in the Rajya Sabha, seeking to render such information confidential. The Bill
failed, however, and attracted much controversy. The following paragraphs will
summarise the key issues involved in the Delhi High Court case.

The applicant on 11th November 2007 made two requests under the Right to
Information Act. The first request was to be furnished a copy of the 1997
resolution which required every judge of the Supreme Court and the High Court
to declare his or her assets. The second request was for information with respect
to the compliance of the said resolution. The Central Public Information Office
(“CPIO”), Supreme Court, in response, informed the applicant that a copy of
the resolution would be provided but the information with respect to the
declaration of assets and liabilities of Judges was not held by the Registrar of
the Supreme Court and, hence, could not be furnished.15

The applicant filed an appeal in which the appellate authority remanded the
matter back to the CPIO and observed that the CPIO should disclose the name
of the authority holding the information sought and that the information must be

13
 Appeal No. CIC/WB/A/2008/00426.

14 The CPIO, Supreme Court of India v. Subhash Chandra Agrawal and Anr. W.P. (C) 288/2009.
15 Avijit Mani Tripathi, Acknowledging Accountability? A comment on Secretary General Supreme

Court of India v. Subhash C. Agarwal, 189-197 ILI LAW REVIEW (2010).
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disclosed under Section 6(3)16  of the Right to Information Act.17 The CPIO
rejected the application afresh and requested the applicant to individually apply
to designated authorities of the respective High Courts to obtain information
regarding declaration of assets by judges.

The applicant then appealed to the CIC. The order passed by the CIC reasoned
that since the Supreme Court had been established under the Constitution of
India, it was a public authority within the meaning of Section 2(h)18 of the Right
to Information Act. Further, it observed that the Chief Justice of India was a
competent authority under Section 2(e)(ii)19 of the Act and was empowered to
frame rules under Section 28(1)20 to carry out the provisions of the Act.

On 17th January 2009, the Supreme Court moved the Delhi High Court against
the order passed by the Chief Information Commission. The following paragraphs
summarise the key issues framed by the High Court and its decision.

The first and second issues dealt with whether the Chief Justice of India (“CJI”)
was a public authority and whether the CPIO of the Supreme Court of India
was different from the office of the CJI and if so, whether the Act covered the
office of the CJI. The Court held that both the CJI and the office of the CJI
would fall within the ambit of “public authority” under the Right to Information
Act.

The third issue examined whether asset declaration by Supreme Court judges,
pursuant to the 1997 Resolution is “information” under the Right to Information
Act, 2005. The Court answered this question too in the affirmative, and decided
that the declaration of assets by Supreme Court judges would fall within the
meaning of the expression “information” under Section 2(f) of the Act. It went
on to hold that the Resolution was meant to be adhered to and so had binding
effect.

 
16

 Section 6(3) states, “Where an application is made to  a public authority requesting for an
information -
(i) which is held by another public authority; or
(ii) the subject matter of which is more closely connected with the functions of another public
authority,  the public authority, to which such application is made, shall transfer the application

17 The CPIO, Supreme Court of India v. Subhash Chandra Agarwal  W.P.(C)288/2009.
18 Section 2(h) states, “‘public authority’ means any authority or body or institution of self-

government established or constituted -
(a)  by or under the Constitution;
(b)  by any other law made by Parliament;
(c)  by any other law made by State Legislature;
(d)  by notification issued or order made by the appropriate Government.”

19 Section 2(e)(ii) states, “‘competent authority’ means... the Chief Justice of India in the case of
the Supreme Court”.

20 Section 28(1) states, “The competent authority may, by notification in the Official Gazette,
make rules to carry out the provisions of this Act.”
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Having held such asset declarations to be “information”, the Court then looked
into whether the CJI held them in fiduciary capacity. It was contended that
since the Resolution itself called for confidentiality, the CJI held the information
in fiduciary capacity. The High Court rejected this argument of the Supreme
Court and decided that there existed no such fiduciary relationship. Section 22
of the Act gives it overriding effect over other Acts, such as the Official Secrets
Act, and so, the fact that the Resolution provides for confidentiality is of no
consequence. Further, there can be no fiduciary relationship as the office of a
judge is separate and independent and not inferior to that of the CJI. Hence, an
order directing disclosure of the information to the public would not result in the
breach of a fiduciary duty.

The fifth question to be examined was whether such information was exempt
from disclosure on the ground of Section 8(1)(j)21 of the Act. The Section
elucidates the concept of “personal information” which need not be disclosed
unless the CPIO is satisfied that a larger public interest justifies such disclosure.
However, the High Court in this case held that the requirements under this
Section were inapplicable to the information therein.

The final issue was whether the lack of clarity about the details of asset
declaration, as well as the lack of security, rendered asset declarations
and their disclosure unworkable. The Court held that such issues were
frivolous and the CJI, if he deemed appropriate, could, in consensus with the
other Supreme Court Judges, develop a mechanism by which such declarations
could be made. The Court made a reference to the United States Judicial
Disclosure Responsibility Act, 2007 which had evolved a method for the
protection of personal information which might endanger the family member of
the judge. It observed that the CJI could also devise such a model if the need
arose.

In this judgement, the Court justified the need for the judiciary itself to set high
standards of judicial conduct for itself by stating that in failing to do so it would
encourage interference by the Parliament on account of public opinion or political
necessity.

In Central Public Information Officer, Supreme Court of India v. Subhash
Chandra Agrawal22, a Division Bench of the Supreme Court held that the
21

 Section 8(1)(j) states, “Information which relates to personal information the disclosure of which
has no relationship to any public activity or interest, or which would cause unwarranted invasion
of the privacy of the individual unless the Central Public Information Officer or the State Public
Information Officer or the appellate authority, as the case may be, is satisfied that the larger public
interest justifies the disclosure of such information”.

22 2010(12) SCALE 496.
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questions regarding whether the information sought in the original RTI application
would interfere with the proper functioning of the judiciary and whether such
information was exempted under Section 8(1)(j) of the Right to Information
Act were questions requiring the interpretation of the Constitution by a larger
bench. It would seem, however, that the current Bill proceeds on the presumption
that the Delhi High Court has laid down the correct interpretation of the law.

Judicial Standards

In a Full Court meeting on 7th May, 1997, the judges of the Supreme Court
adopted a charter titled “The Restatement of Values of Judicial Life”. Though
not an exhaustive or binding document, it was meant to serve as a guide to
judicial conduct. The very term ‘restatement’ was meant to suggest that these
standards and values were pre-existing and universally accepted. On 3rd and 4th

December, 1999, a conference of Chief Justices of all High Courts was held,
during which it was resolved to adopt the Restatement as a code of conduct
illustrative of what was expected of a judge of the higher judiciary.23

The Statement of Objects and Reasons of the Bill includes as an objective, the
incorporation of these judicial standards in a binding piece of legislation.24 Chapter
II of the Bill, ‘Judicial standards to be followed by Judges’, consists of Section
3, subsection (1) of which states that Judges are to adopt and observe the
judicial values listed in the Schedule. Subsection (2) of Section 3 lays down
more specifically acts which depart from the behaviour expected of a judge.

With some minor alterations, the Schedule and Section 3(2) together reproduce
the standards agreed to by the judges in the Restatement. They provide that a
judge shall not contest in an election to the office of an association, closely
associate with members of the bar, have any member of his family who is a
member of the bar argue before him or use his residence for professional
purposes, hear a matter with which a family member or friend is concerned,
enter into public debates regarding political matters or cases before him or give
interviews to the media regarding his decisions, accept gifts or hospitality from
anyone other than relatives, speculate in securities, engage in trade or business,
hold membership in an organisation that discriminates on the basis of religion,

23
 Law Resource India, Restatement of Values of Judicial Life, 2010, available at

http://indialawyers.wordpress.com/2009/09/02/%E2%80%9Crestatement-of-values-of-judicial-life-
code-of-conduct-adopted-in-the-chief-justices%E2%80%99-conference-in-december-1999/ (last
visited July 10, 2011).

24 Judicial Standards and Accountability Bill (2010), Statement of Objects and Reasons, Para 2.
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race, caste, sex or place of birth, or be biased in his judicial work on any of
these grounds.

The Bill makes certain provisions slightly more stringent. For instance, the
Restatement prohibited a judge from accepting ‘gifts or hospitality except from
his family, close relations and friends’, while the Bill, under Section 3(2)(h),
limits the exception to just his relatives. Aside from the prohibition of speculation
in securities mentioned in the Restatement, the Bill goes further, quite
unnecessarily, to prohibit insider trading. The Bill did not reiterate the limitation
in the Restatement which said that a judge should not seek contributions or
associate himself with the raising of funds.

In order to appreciate the standards set out in the Bill, it would be useful to
compare them with those accepted internationally. The United Nations Office
on Drugs and Crime’s Centre for International Crime Prevention, under the
Global Programme against Corruption, organised a meeting amongst senior judges
of eight African and Asian countries, with the purpose of formulating a plan to
strengthen judicial institutions and procedures. This group came to be known as
the Judicial Group on Strengthening Judicial Integrity or the Judicial Integrity
Group.25

The Judicial Integrity Group held its second meeting between 24th and 26th

February 2001 in Bangalore, during which it formulated and agreed to the
Bangalore Draft Code on Judicial Conduct. However, since it had been
formulated primarily by members of the common law tradition, over the following
twenty months, the Bangalore Draft was widely circulated and discussed in a
variety of forums of both common and civil law jurisdictions.26

On 25th and 26th November 2002, at a Round-Table Meeting of Chief Justices
held at The Hague, revisions were made to the Bangalore Draft, resulting in the
Bangalore Principles of Judicial Conduct.27 The Principles were brought to the
notice of UN member states and organs by the United Nations Commission on
Human Rights in April 2003.28 They listed the six values (1) independence, (2)

25
 United Nations Office for Drug Control and Crime Prevention, Centre for International Crime
Prevention, Global Programme Against Corruption Conferences, CICP-6 - Report of the First
Meeting of the Judicial Group on Strengthening Judicial Integrity, Vienna, 2000, available at
http://www.unodc.org/pdf/crime/gpacpublications/cicp6.pdf (July 10, 2011).

26 The Judicial Integrity Group, Commentary on the Bangalore Principles of Judicial Conduct,
2007, available at http://www.coe.int/t/dghl/cooperation/ccje/textes/BangalorePrinciples
Comment.PDF (last visited July 10, 2011).

27 Ibid.
28 United Nations Commission on Human Rights, Resolution 2003/43 – ‘Independence and

Impartiality of Judiciary, Jurors and Assessors and the Independence of Lawyers’ (April 23,
2003).
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impartiality, (3) integrity, (4) propriety, (5) equality, and (6) competence and
diligence – and went on to state in more detail the way in which they were to be
applied and implemented. The standards set out under the Bill fall clearly within
these categories.

Having dealt with the origin and substance of the judicial standards incorporated
in the Bill, the consequences of breaching them may be considered. The term
‘misbehaviour’ is defined under Section 2 of the Bill to include the breach of
any of the judicial standards, and a complaint may be made by any person
under Section 7 of the Act against a judge on the ground of misbehaviour to the
Oversight Committee. After the statutorily required investigation, the Oversight
Committee may decide as to whether the procedure for the removal of the
judge should be initiated, there should only be advisories or warnings issued, or
the complaint does not merit being proceeded with. A reference for the removal
of a judge on the ground of misbehaviour may also arise from the Parliament
itself.

Internationally, it is an accepted principle that not every departure from accepted
judicial standards should result in disciplinary action. The Judicial Integrity Group,
in their Commentary on the Bangalore Principles of Judicial Conduct reinforced
this principle in the following words.

“Not every failure of a judge to conform to the principles will amount to
misconduct (or misbehaviour). Whether disciplinary action is, or is not,
appropriate may depend on other factors, such as the seriousness of the
transgression, whether or not there is a pattern of improper activity, and
on the effect of the improper activity on others and on the judicial system
as a whole”.29

This principle has been taken into account by virtue of the fact that the Oversight
Committee may decide that, though the misbehaviour complained of is proved,
removal of the judge is not warranted. The Committee may issue advisories or
warnings instead, as it thinks fit.

PROCESS FOR THE REMOVAL OF A JUDGE

The English Concept of Impeachment

In England, it used to be that two categories of persons could be impeached:
public servants who held political office and those who enjoyed public office
during good behaviour. Once ministers were made accountable to the House of

29
 Supra note 24.
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30
 E. C. S. WADE & G. GODFREY PHILLIPS, CONSTITUTIONAL LAW- AN OUTLINE OF THE LAW AND PRACTICE OF THE

CONSTITUTION 226 (Longmans, Green and Co. 4
th
 ed.) (1951).

31 2 H.M. SEERVAI, CONSTITUTIONAL LAW OF INDIA – A CRITICAL COMMENTARY 2024 (Universal Law Publishing
Co. Pvt. Ltd. 4th ed.) (1993).

32 Judicial Standards and Accountability Bill (2010), Section 7. The Oversight Committee is
established under Section 17.

33 The relevant Scrutiny Panel is the Scrutiny Panel of the Supreme Court in the case of a
complaint against a judge of the Supreme Court or a Chief Justice of a High Court and the
Scrutiny Panel of the High Court in the case of one against a High Court judge.

Commons, however, their removal by the unwieldy process of impeachment
was no longer necessary.30 A judge must remain independent and so his tenure
cannot be at the pleasure of the Crown; it must be during good behaviour. He
can only be removed by impeachment in the event of proved misconduct.31 An
address originating in the House of Commons must be made to the Crown for
removal and the judge has the right to be heard and to judicial procedure.

As explained early on in the article, the revised Judges (Inquiry) Bill, 2006
aimed to replace the archaic Judges (Inquiry) Act, 1968 and the procedure
prescribed therein for the removal of judges. It addressed (a) the procedure of
making a complaint against a judge, (b) the persons who should be appointed to
conduct the inquiry, and (c) whether the impeachment by the Parliament should
be open to appeal. Certain aspects of the procedure for the removal of a judge
will now be discussed, along with the relevant provisions of the 2006 Bill and
the current one, in order to understand just how much of the former was
incorporated in the latter.

The Complaint Procedure

The current Bill, under Chapter IV, makes provision for anyone to submit a
complaint against a judge on the grounds of misbehaviour or incapacity to the
Oversight Committee,32 which refers complaints regarding misbehaviour to the
relevant Scrutiny Panel33. The process can also be initiated through the reference
procedure under Section 47 by a motion in either House of Parliament, signed
by not less than a hundred members in the Lok Sabha or by not less than fifty
members in the Rajya Sabha. If it is admitted by the Speaker of the Lok Sabha
or the Chairman of the Rajya Sabha, it is referred to the Oversight Committee
for further inquiry.

It is interesting to note that neither the Constitution nor the 1968 Act make
provision for the complaint route. It was first introduced by the 2005 version of
the Judges (Inquiry) Bill, alongside the reference procedure. In that version,
complaints could be made to a Judicial Council which could scrutinise them
before initiating an investigation.
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The 2006 Bill allows any person to make a complaint involving an allegation of
misconduct against a judge, to the NJC. The complaint has to be filed within
two years from the date of the alleged infringement. If the complaint is found to
be frivolous or not made in good faith, the complainant could be punished with
up to one year imprisonment and a fine up to Rs. 25,000. The NJC could also
choose to entertain a complaint from any other source.

The Composition of the Supervisory Body

Under the 1968 Act, there is a three member Committee that investigates the
matter, comprising of a judge of the Supreme Court, the Chief Justice of one of
the High Courts, and a distinguished jurist. Under the 2005 version of the Judges
(Inquiry) Bill there was a five member Judicial Council made up of the Chief
Justice of the Supreme Court, two senior Supreme Court judges and two High
Court Chief Justices. The Law Commission, in its report on the Judges (Inquiry)
Bill, 2005, stated that it was an internationally accepted norm for judges to be
monitored by senior members of the judiciary34 but stated that the composition
of the Council would need to be modified depending on which court the judge to
be investigated belonged to.

The 2006 Bill, taking into account these considerations, sought to establish a
National Judicial Council (“NJC”) to be comprised of the Chief Justice of India,
two Supreme Court judges and two High Court Chief Justices in the case of
allegations against High Court judges and the Chief Justice of India and four
Supreme Court judges in the case of investigations regarding Supreme Court
judges.

As mentioned earlier, the 195th Law Commission Report argued that the
investigation committee should solely be comprised of judges. It gave examples
of the United States, United Kingdom, Australia and so on, where the inquiry
committee consists of judges only.

Moreover, the Siracusa Principles, 1981, also known as the Draft Principles on
the Independence of Judiciary, lay down that any disciplinary proceeding involving
the judiciary must be before a court or a board comprised of members from the
judiciary. The Beijing Statement of Principles of Independence of Judiciary,
1995, and the Latimer House Principles and Guidelines for the Commonwealth,
1998 also advocate the concept of judges being appointed in matters regarding
oversight of judicial misconduct.

34
 Law Commission of India, 195th Report on the Judges (Inquiry) Bill, 2005 10 (January 2006).
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However, in the current Bill, this principle has been slightly compromised as
there are two non-judicial members in the five-member Oversight Committee –
the Attorney General and an eminent person nominated by the President. Further,
this composition is not flexible in the way that of the NJC in the 2006 Bill was.

Investigation

Under the 2006 Bill, the NJC was to constitute an investigative committee
comprising one or more of its members to conduct a preliminary investigation to
determine sufficient grounds to frame charges.

Under the current Bill, after examining the complaint, the Scrutiny Panel must
submit a report within three months to the Oversight Committee stating either
that the complaint contains sufficient cause for proceeding against the judge
and an inquiry should be made, or that the complaint is frivolous and should not
be proceeded with. A complaint against the Chief Justice of India is not referred
to the Scrutiny Panel, but dealt with directly by the Oversight Committee.

The Oversight Committee constitutes an investigation committee in order to
investigate those complaints which the Scrutiny Panel considers it should. This
committee must submit its report within six months. Where the Oversight
Committee finds that the judge has, on the face of it, committed an offence, it
may recommend that the Central Government prosecute him35. Where it deems
the removal of the judge necessary, it must request the judge to vacate office
voluntarily and in the event of his failure to do so, it must advise the President,
who refers the matter to Parliament.

Minor Measures

Where the Oversight Committee, on the examination of the investigation
committee’s report, finds that the charges proved do not warrant the removal
of the judge, it may ‘issue advisories or warnings’.36

In C. Ravichandran Iyer v. Justice A.M. Bhattacharjee,37 it was held by the
Supreme Court that an in-house judicial mechanism could impose minor measures
on errant judges where the need arose. The Law Commission, in its 195th Report
gave instances of minor measures used in other jurisdictions as including ‘(i)
issuing advisories, (ii) request for retirement, (iii) stoppage of assignment of
judicial work for a limited time, (iv) warning, and (v) censure or admonition
(public or private)’38.
35

 Judicial Standards and Accountability Bill (2010), Section 34(2).
36 Judicial Standards and Accountability Bill (2010), Section 34(1)(b).
37 1995 (5) SCC 457.
38 Supra note 32, at 7.
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In the 2006 Bill, the NJC had the power to recommend removal or take minor
measures in the event of allegations being proved. During the preliminary
investigation, the NJC could recommend the stoppage of judicial work to the
concerned judge.

The Right to Appeal

The 2006 Bill sought to give a judge the right to appeal to the Supreme Court in
case of any minor penalty imposed by the NJC.  A right was also given to a
judge to appeal against a removal order by the President pursuant to an
impeachment motion by Parliament.

These rights to appeal are not provided in the current Bill. The Standing
Committee, in its report, went so far as to say that the right to appeal against an
order for removal was ‘uncalled for’ since such an order was the result of due
process and resolution in Parliament, it was against a constitutional authority
and there was a finality to the President’s order.39 It went on to explain that an
appeal against a decision to impose minor measures was unnecessary since the
courts already had the power of judicial review and so provision for statutory
appeal was not necessary. It also asserted that judges should not be treated as
ordinary citizens.

In Mrs. Sarojini Ramaswami v. Union of India and ors.40, it was held that
the order of the President for the removal of a judge was subject to judicial
review on the ground of illegality, but that there could be no right to judicial
review granted to the judge at any stage before that.

CONCLUSION

The Bill, in specifically laying down judicial standards and then defining
misconduct to include the breach of judicial standards, clearly goes beyond the
scope of Article 124(5) which provides that Parliament is to lay down the
procedure to be followed during investigation and the address to the President
for removal. Hence, while judicial standards are dealt with separately in the
Bill, they are used to expand the definition of the term ‘misbehaviour’ in the Bill,
proof of which may result in measures being taken. It seems the framers of the
Bill have used the norms agreed to by the judges in 1997 for a purpose divorced
from that with which they were formulated.
39

 Department Related Parliamentary Standing Committee On Personnel, Public Grievances, Law
And Justice, Twenty First Report on The Judges (Inquiry) Bill, 2006 25 (August 2007).

40 AIR 1992 SC 2219: JT 1992 (5) SC 1: 1992 (2) SCALE 257.
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The members of the Constituent Assembly, in their discussions on the issue of
the removal of judges, make it clear that they felt the process would be invoked
in the rarest of the rare cases, and, at the very least, did not foresee it to occur
in their lifetimes. They believed that the independence of the judiciary was too
crucial an ideal to be compromised by making the removal of a judge easily
achieved. When it came to establishing a procedure under the 1969 Act, the
Joint Committee adopted a protective attitude, wanting to avoid at all costs,
executive interference.

However, what resulted was a process with a loophole which allowed political
manipulation, clearly displayed in the case of Justice V. Ramaswami. With the
impeachment of Justice Soumitra Sen underway41, the process against Justice
Dinakaran initiated, and allegations against other judges being brought to light, it
is perhaps necessary to acknowledge that judicial accountability must weigh in
on the debate to a greater degree. The declaration of assets by judges goes a
long way in this regard, and has clearly found favour as a norm even amongst
judges.

Viewed clinically, and isolated from the current situation the Indian judiciary
finds itself in, the current Bill does not adhere to the vision of the Constituent
Assembly or the letter of the Constitution. However, taking into account the
present need to inspire confidence in the judiciary, it is argued that the original
stand is not adequate. The principle that the judiciary must be monitored by in-
house mechanisms remains ideal in theory. In the words of Justice S. Ravindra
Bhat:

“The current debate is a sign of a healthy nation. This debate on the
Constitution involves great and fundamental issues. Most of the time, we
reel under the pressure of precedents. We look to the history of the time of
framing and to the intervening history of interpretation. But the ultimate
question must be, what do the words of the text mean in our time?” 42

41
 At the time this paper was submitted, the Rajya Sabha had passed the motion for his removal and
the motion was to be raised before the Lok Sabha on September 5-6, 2011.

42 Central Public Information Officer, Supreme Court of India v. Subhash Chandra Agrawal 2010
(12) SCALE 496, para 14.
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